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BE IT REMEMBERED, that the above entitled 
cause came on regularly for hearing in the above en- 
titled court on Monday, April 16th, 1917, at 10:00 
o'clock a. m., before the Hon. George M. Bourquin, 
Judge Presiding, the plaintiff being represented by its 
attorneys, Henry D. Williams of New York, Odell W. 
McConnell of Helena, L. M. Garrison and William 
Houston Kenyon, both of New York, and the defend- 
ant being represented by its attorneys, Messrs. Kremer, 
Sanders & Kremer, and Messrs. Sheridan, Wilkinson 
& Scott of Chicago. 


WHEREUPON the following proceedings were had 
and done, to-wit: 


Mr. Williams: 


If your honor please, I will state to counsel for the 
defendant, that prior to proceeding with the trial of the 
suit of Minerals Separation, Limited, against the Butte 
& Superior Mining Company, counsel for Minerals 
Separation, Limited, desire to close up the suit against 
Hyde, which your honor will remember was argued in 
this court some four years ago, and has passed on to 
the Supreme Court of the United States, and the Su- 
preme Court of the United States has substantially af- 
firmed your honor’s opinion, and the mandate of the 
Supreme Court of the United States has been returned 
to this court, and I believe upon the mandate of the 
Supreme Court of the United States an interlocutory 
decree has been entered according to the mandate, that 
interlocutory decree amending the original interlocutory 
decree by eliminating claims 9, 10 and 11 of the patent 
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sued and found invalid, and containing statements pur- 
suant to the decree and the mandate of the Supreme 
Court that claims 9, 10 and 11 are invalid. Now, since 
the mandate of the Supreme Court, which was issued 
on the 13th day of January of the present year, consid- 
eration has been given to the finding of the Supreme 
Court that the patent in suit should be confined to the 
results obtained by the use of a fraction of one per cent 
of oil, pursuant to the specification of the patent. The 
Supreme Court of the United States had before it the 
entire patent, and the Supreme Court stated that the 
patent should be so confined, and for the purpose of so 
confining it, adjudged that claims 9, 10, 11, which were 
before this court, were invalid. 


In, order to follow the letter and substance of the 
Supreme Court decision, in order to limit the patent to 
the-results obtained by the use of a fraction of one per 
cent of oil, the patentees have filed in the Patent Office 
a disclaimer of claims 9, 10, and 11 as drawn. 


Now in the Hyde suit, the final decree which we 
_have prepared for the purpose of terminating that 
suit, recites the fact that that disclaimer has been filed 
in the Hyde suit, (and that disclaimer is of record in 
this court), and the final decree further states that the 
plaintiffs have withdrawn claims 9, 10 and 11 from the 
Hyde suit; and the fact then appearing in the record in 
the Hyde suit that a disclaimer has been filed during 
the suit, the final decree will be without costs. That is 
the form of the final decree I have handed to defend- 
ant’s counsel, and I ask that it may be settled now. The 
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disclaimer is on file in this court; Mr. Walker has it, I 
believe, and it is now offered for filing. We now file 
this disclaimer in the Hyde suit. 


VMiewicremer : 

To the filing of the disclaimer we object for the 
reason that the disclaimer itself is not the statutory 
disclaimer and does not substantially comply with the 
statute—the statute requiring a disclaimer in whole, 
and the disclaimer here presented upon its face being 
only a disclaimer in part; and for the further reason 
that the disclaimer was not filed within the time or in 
manner specified or provided by Section 4917 or Section 
+922 of the Revised Statutes of the United States; for 
the particular reason that the plaintiff has been guilty 
of unreasonable neglect and unreasonable delay in filing 
the said disclaimer. In coni cel a this ground | 
might add as part of ne EE that the Supreme 
Court of the United States, on the 11th day of Decem- 
ber, 1916, decided the case of Minerals Separation, 
Limited, and another, vs. James M. Hyde, and from 
that time until the 28th day of March, 1917, the com- 
plainant failed and neglected and negligently and un- 
reasonably delayed in filing its disclaimer, and this, un- 
der the decisions of the Supreme Court of the United 
States, is not a compliance with the statute so as to take 
complainant out of the exception of the law, and by 
failing to file such disclaimer the patent becomes void, 
and is now void, and they cannot now have a decree 
entered on something that is entirely void. Under the 
language of the disclaimer it is a re-issue of the patent 


they are asking for. 
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pire Court: 

Does this section of the patent law cover a mere aim- 
biguity in the specification, a specification true in some 
particulars, but which may be partly untrue. 


Mr. Kremer: 


It covers that—the language of the statute is clear, 
I take it that counsel will agree that if we will consider. 
that the statement of Judge Story is correct, that in the 
absence of these two sections, 4917 and 4922, the patent 
would be entirely veid, and these sections were enacted 
solely for the purpose of giving the patentee an oppor- 
tunity to avoid that which common law has enforced 
upon him as a penalty, an absolute invalidity, and that 
would apply in this case, because this disclaimer is not 
a disclaimer within the meaning of the statute. It is 
not a penalty imposed on tlie patentee; it is a benefit 
that the law extends to him which otherwise he would 
have been deprived of. But the statutes say to him 
“You can revise your standing upon the theory that 
you comply with the terms of this statute,’ which we 
maintain they have not done. So for that reason we 
object to the filing of the disclaimer, and if the decree 
is now offered with it, we object to the filing of the de- 
Bice. 


Mr. Williams: 


I will hand your honor also the proposed final decree. 
1 wish first to say that as to the question of our delay, 
the statements that I made as to the date of the issu- 
ance of the mandate was exactly true. In the Supreme 
Court of the United States an opinion is given. The 
opinion is published for a period of 30 days; during 
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that period it is open to counsel to make any motion 
that they seek for a rehearing or a reshaping of the 
form of the decree, and while the decree of the court 
is given as of the date of the opinion, (here December 
lith, 1916,) and is in the possession of the clerk of the 
Supreme Court, it is subject to revision or alteration 
for a period of 30 days, and it absolutely has no force 
and effect until that period of 30 days has expired; then 
it becomes a decree of the Supreme Court of the United 
States, and upon it the mandate is issued, and on Janu- 
anyeisth, 1917, this year, the decree imitheyltyderence 
became effective and the mandate issued; so any charge 
of delay against this British corporation is based upon 
the fact that three months ago this British corporation 
was informed that there was a flaw in its patent, and 
that as the patent existed three of its claims were not 
in their terms confined to what the Supreme Court said 
was the invention. The British patentee gave the mat- 
ter careful and thoughtful consideration, and in fact 
the disclaimer was filed on March 6, 1917, a little more 
than two months after the Supreme Court of the United 
States had finally adjudicated the fact that the patent 
as it stood, in these three claims, was not confined to 
the results obtained by the use of a fraction of one per 
cent of oil. 


The Court: Is this the case of a disclaimer? 


Mr. Williams: Yes; the patentee in claims 9, 10 and 
11 claimed more than he was entitled to. 


ia9 


The Court: The statute says “claims more than he 
discovered.” That is a mere ambiguity. Is that claim- 


ing more than he is entitled to under the statute? 
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Mr. Williams: Yes, sir. 


The Court: Has the Supreme Court ever said that? 


Mr. Williams: Yes, sir, the Supreme Court has said 
that in several opinions. 


(Argument. ) 


The Court: In any event the court is bound to enter 
a decree in conformity with the mandate of the Su- 
preme Court of the United States. What effect that 
will have will be hereafter debated. At this time the 
disclaimer is ordered filed and it will be allowed to be 
filed and the decree be signed in accordance with the 
mandate. 


‘Mr. Kremer: Your honor will permit the noting of 
an exception upon the record? 


The Court: JLet the exception be noted. 


Mr. Williams: Now, if your honor please, in the 
case against the Butte & Superior Mining Company— 


Mr. Kremer: Before you proceed, we offer an 
amendment to the answer. 


Mr. Williams: We object to the entry of this amend- 
ment and — | 


The Court: Let me hear what the proposed amend- 
ment is first. 


Mr. Kremer: The amendment sets forth additional 
patents which the defendant claims anticipate the pat- 
ent in suit and also sets up certain publications, one of 
the Daily Herald Democrat—one—the one of import- 
ance, the California Journal of Technology; that is the 


to 
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only one that was not mentioned in the prior answer 
filed in 1913. This was discovered after the trial of the 
Hyde case originally, and was a matter that was in 
evidence and was given consideration in the so-called 
Miami case. That briefly states the substance of the 
amendment, although the anticipating patents are 
enumerated there. I offered them for filing. 


Mr. Williams We object to the amendment. The 
objection is based upon what we shall show. The Butte 
Superior Mining Company was the actual party de- 
fendant in tne Hyde suit. It paid all the expenses of 
that suit; it controlled the conduct of that suit; and in 
that suit, although with concealment, litigated with the 
plaintiff the question of the validity of this patent suit. 
The Butte & Superior Mining Company has therefore 
had its day in court, and the Butte & Superior Mining 
Company is bound by the adjudication in the Hyde 
suit, and no defense additional to what was put forward 
in the Hyde suit can now, at this late date, be put for- 
ward by this defendant, who has already had its day in 
court. Of course we have not yet brought to your 
honor the evidence establishing that fact. The evidence 
has been carefully concealed for some five years, and 
when it is brought to light, then we maintain that no 
further defense can be added in this second effort that 
the Butte & Superior Company is endeavoring to have 
litigated again, questions that have been litigated to 
final decision and final decree. We claim of course that 
these matters are res adjudicata. If we establish res 
adjudicata, then further defenses can not be pleaded or 
considered. 

The Court: At this time the admissibility of thts 
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amendment will be held in reserve, and it will be ruled 
on in plenty of time to give you the benefit of it. 

Mr. Williams: There is just one more point that I 
think perhaps I would like to state here for the record. 
There is no showing of diligence in the filing of this 
amendment. The defenses here interposed have been 
within the knowledge of the defendant for a substantial 
period of time, and the defendant has not shown the 
diligence which is required in presenting further de- 
fenses. 

Mr. Kremer: In that connection you surely do not 
claim surprise after having these matters litigated in 
the Miami case for nine weeks: in fact you can not 
complain of our lack of diligence. 

Mr. Garrison: That is an admission that you were 
in the Miami case; we are very glad to know that. 

Mr. Williams: Now, if your honor please, in No- 
vember, 1913, we farst’came betore your honor in this 
litigation on a motion for preliminary injunction to 
restrain the Butte & Superior Mining Company, pend- 
ing the trial of the suit. The matter was very fully 
considered by your honor. Afhdavits were filed and 
testimony was taken in open court, and the various 
questions presented were argued, and your honor found 
that a case of infringement had been made out, and 
your honor, in lieu of an injunction, or as a means of 
saving the defendant from the issuance of an injunc- 
tion, provided for the filing of monthly reports, and 
filing of a bond for $75,000, which now becomes a very 
insignificant fraction in view of what the monthly re- 
ports have shown. We also then presented to your 
honer, as well as we could with the knowledge that we 
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then had, the question of res adjudicata, and upon the 
evidence that we then were able to get we did not con- 
vince your honor that the Butte & Superior Mining 
Company was bound by the decree in the Hyde suit; 
in the course of that proceeding the entire record of the 
Hyde suit was offered in evidence, and the defendant 
objected to its offer in evidence unless it should be of- 
fered for all purposes, for use at each hearing and for 
use at the trial, and with the same force and effect as 
though all the witnesses had testified in the present 
suit. Thereupon the offer was thus amended and the 
record in the Hyde suit was put in evidence for all pur- 
poses in this suit, and is now a part of the record here- 
in. In that record it appears that James M. Hyde, 
formerly an employe of the plaintiff, while in the em- 
ploy of the plaintiff, was directed to go to Butte, Mon- 
tana, and endeavor to bring about the adoption of the 
process of this patent by the Butte & Superior Com- 
pany, which was in difficulty in the treatment of its 
ore; and our trusted employee, Mr. Hyde, replied by 


stating that his contract with us had nearly expired, 


and that he would go to London; and instead of going 
to Butte he came to London and severed his connection 
with the company. Shortly thereafter—he severed his 
connection in February or March, 1911—shortly there- 
after he came to the United States—came to Butte, 
Montana, came to the defendant, Butte & Superior 
Mining Company, offered to them the knowledge that 
he had acquired and the training that he had received 
from us, notwithstanding the fact that our representa- 
tive was here and requesting the Butte & Superior 
Company to take a license; succeeded in prevailing 
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upon the Butte & Superior Company to make a contract 
with him or to permit him to install the infringing 
process, which was installed, as he states, in August, 
1911, and which has been used by the Butte & Superior 
Mining Company since that time with great profit to 
itself, in defiance of the patent. In that suit it ap- 
peared that when this defendant, James M. Hyde, was 
asked who was paying the expense of the other suit, he 
put forward that beautiful explanation—I am paying 
the expense of this suit with the proceeds of the sale 
to the Butte & Superior Company of an _ exclusive 
license in the Butte district under my patent—which 
was issued some time after the suit was commenced. 
The great expense of that litigation, a wholly uncer- 
tain quantity, according to Hyde, was to be paid out— 
not by the company—but by him. That was the con- 
sideration for the transfer to the company of this ex- 
tremely restricted interest in a certain patent that 
James M. Hyde claimed to have. We proved in that 
case that this patent was a sham and a fraud; that it 
was founded on two things, one of which he had 
learned while in our employ, and the other was a known 
fact before. It was a perfectly worthless patent. The 
evidence shows it. 


We shall prove, if it is possible to do so—if it is pos- 
sible to bring out from concealment the real facts of 
the relations of James M. Hyde with the Butte & Su- 
perior Company—that the first installation, which 
Hyde in that suit admitted was his—was in fact erect- 
ed with the funds of the Butte & Superior Company 
at the plant of the Butte & Superior Company, operated 
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by the Butte & Superior Company, and that Hyde was 
a mere salaried employe of the Butte & Superior Com- 
pany, with possibly some contingent interest coming to 
him in the event of success. We do not know all the 
facts wnich we shall trv to bring out. 


Now, the questions at issue have been litigated—liti- 
gated to the end. The Supreme Court of the United 
States has spoken. There is just one new point of law 
in.this case. There can be ‘no new defenses, because 
that litigation is over. There can be no attack upon 
the validity of the patent, because that has been ad- 
judged. Lut there is the new point of law, and that is 
the point of law which arises as to the disclaimer. Be- 
touche Supreme Courimor ine United States eciaincas 
10 and 11 as they existed in the patent, included within 
their scope too much. There was not a word in that 
specincation from beginning to end up to the claims 
that was in the slightest degree objectionable or capable 
of criticism. The disclosure of the invention was com- 
plete and claims 1 to 8 and 12 were claims which were 
each one limited within the scope of that invention, but 
in these claims 9, 10 and 11 the patentees had not put 
the definite limitations to the invention that they dis- 
closed and claimed in the other claims, and so the Su- 
preme Court held that these three claims were in doubt: 
the patent must be restricted, and the plaintiff, giving 
the matter the mature thought and consideration, de- 
cided that under the law the proper way to restrict it 
and to be within the letter and substance of the Su- 
preme Court decision was to file a formal disclaimer, 


which has been filed: and of course that 1s a new ques- 
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tion of law remaining for adjudication in this case, ap- 
parently raising only the question as to whether or not 
the limitation that has been imposed upon the scope of 
those claims by that disclaimer has now validated those 
claims within those limitations. 


The Court: Is it a case where a disclaimer is neces- 
sary? The court will take the liberty of doubting it 


until T hear you further—as limited by your disclaimer 


are they in addition to your other claims? 


Mr. Williams: We think they were not exactly prop- 
er, and that is why we filed the disclaimer. It was a 
question for serious consideration. It seemed to us 
that a claim which said that you put in ore pulp an 
amount of oil which is a fraction of one per cent, might 
not—although it could be by the doctrine of equivalents 
—might not possibly be construed as applying to a con- 
dition of things wherein the defendants did put into 
the ore pulp an amount of material which might 
be called an o1!, in a proportion that was slightly 
greater than a fraction of one per cent, and they might 
obtain the results which for the first time were obtained 
by the process of the patent in suit; and it seemed to 
us that we would be in a better position in maintaining 
our rights to the invention which the Supreme Court 
gave us, 1f we validated those claims, by limiting their 
scope so as not to have the mathematical foot rule 
definition, but that definition which the Supreme Court 
expressed, “the results obtained by the use of oil 
amounting to a fraction of one per cent on the ore,” 
and that.is why we did it that way. 


{ may say that we also felt convinced that had we 
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filed a disclaimer on these claims in toto, the defend- 
ant would come to this court and say—*Why, those 
plaintiffs, by their affirmative act, have disclaimed any 
process wherein there is put into the ore pulp any quan- 
tity of oil exceeding a fraction of one per cent; they 
have done it affirmatively and they can not by any pos- 
sibility—ask for the application of the doctrine of 
equivalentS—the remaining claims must be limited to 
the measurements expressed in them”—those are the 
considerations that led us to take this step; so that we 
come to this court with claims 9, 10 and 11 validated 
by the disclaimer of that part of their scope wherein 
the Supreme Court said they were broader than that to 
which they should be confined. 


Now, if your honor please, this proceeding—this 
trial—is upon the pleadings, and for the purpose of this 
trial and for the purpose of the interlocutory decree, 
which is the only decree which can follow this trial 
should the decree be for the plaintiffi—we have only to 
prove, and we shall submit to the court as the only con- 
sideration that is pertinent, that after the issuance of 
this patent, during the existence of this patent and be- 
fore the commencement of this suit, the defendant per- 
formed an act of infringement. Having proved that 
the defendant in that period performed an act of in- 
fringement, we have established our right to the inter- 
locutory decree, which directs the injunction and which 
directs the accounting, which within your honor’s dis- 
cretion may be referred to a master in whole or in part, 
a matter that will be considered when we get to that 
part of the trial. 
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Now, for the purpose of the issues here involved, or 
the interlocutory decree which we ask at this trial, we 
haverar rest bt . 


Pp. 2211, L. 4, insert after « claims”, “ res adjudicata, and 


will try to prove it, the plaintiff claims 


i es ae ae COLI CMT ONDE PatOoethi= 
er this morning, but it is understood—and we also have 
depositions that were taken. 


The Court: The stipulation covering the infringe- 
ment ? 


Mr. Williams: Covering the acts of which we com- 
plain. 


Mr. Kremer: As to the amount of oil. 
The Court: I see. 


Mr.. Williams: In addition thereto we took some 
testimony, which was by depositions, nearly three years 
ago; based upon examination and assay of a specimen 
of the concentrates of the Butte & Superior Mining 
Company, which were obtained from a car at Okla- 
homa, and the stipulation will identify those concen- 
trates as concentrates obtained by the defendant at its 
flotation plant; the evidence already taken by deposition 
will be filed, and from our view point—there is of 
course the question of law as to whether or not those 
acts of the defendant are acts of infringement, and as - 
to that, of course, the Hyde decision will control; that 
seems to the plaintiff as the whole case that is before 
the court, up to the point of the interlocutory decree. 


Now, that completes my opening, and I presume it 
is unnecessary to note that the record in the Hyde case 
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is offered in evidence, but if it be necessary it is noted 
here that the entire record in the Hyde suit is offered 
in evidence. . 


Mr. Kremer: The record in this court? 


Mr. Williams: Yes; that being of record in this 
court. Then the mandate, the decree and mandate of 
the Supreme Court of the United States in the Hyde 
case are also offered in evidence. It so happens that 
those documents are in Helena this morning, but the 
defendant is fully advised as to them. The mandate 
itself and a copy of the decree of the Supreme Court 
annexed to the mandate, happen to be in Helena this 
morning. They are offered in evidence, however. 


Mr. Kremer: We have no objection; they may be 
offered at this time. 


Mr. Williams: The disclaimer of March 28, 1917, is 
offered in evidence by a certified copy thereof. 


Myr. Kremer: To which also we object for the reason 
that the purported disclaimer is no disclaimer in point 
of law, for the reason that the disclaimer, in its very 
language, discloses the fact that the complainant dis- 
claims nothing; that there is no relinquishment of any 
purported right to claims 9, 10 and 11 embodied in said 
disclaimer; that the only attempted relinquishment of 
said claims is covered by the statement as follows: 
“Excepting where the results obtained are the results 
obtained by the use of oil in a quantity amounting to a 
fraction of one per cent on the ore,” by such exception 
the plaintiff nullifying all previous attempts at dis- 
claimer, making the disclaimer mean nothing and not 
yielding to the decision of the Supreme Court of the 
United States that said claims were invalid in toto. 
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For the further reason that the said disclaimer was 
not filed until the 28th day of March, 1917, and the 
decision of the Supreme Court in the Hyde case, hold- 
ing claims 9, 10 and 11 of the patent invalid, was rend- 
ered on the 11th day of December, 1916, and, under 
the statement of counsel here made in court, the date 
just mentioned is correct; and the mandate upon which 
he seeks to avoid unreasonable delay was issued on the 
13th day of January, 1917, 74 days before the filing of 
the disclaimer. 


For the further reason that, taking the notice and 
not the process of the court, which was chargeable to 
the complainant, therefore the date would be as of De- 
cember 11th, 1917, and, by reason of the foregoing the 
complainant has been guilty of an unreasonable neglect 
and delay in the filing of the said disclaimer within the 
meaning of Sections 4917 and 4922 of the Revised 
Statutes of the United States. 


For the additional reason that it is the law of the 
land, the decision of the Supreme Court of the United 
States, that said disclaimer must be filed immediately 
upon the rendition of the decision by the highest court 
in the land, that being the highest court in the land. 


Now, if your honor pleases, we are prepared to argue 
this case, if your honor desires to hear argument upon 
it at this time. Shall we proceed? 


The Court: Yes. 


Mr. Kremer: At the outset, if your honor pleases, 
without indulging to a protracted degree into the his- 
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tory of patent law, it would be well to observe that the 
statutes protect the right of the patentee. 


I suppose you take the position that the patent in 
suit was offered in the Hyde case, and it is therefore in 
this case. 


Mr. Williams: Yes. 
Mr. Kremer: That is the position J take. 


As I started to observe, the statutes perfecting the 
rights of the patentee are very few, and the law with 
‘reference to his rights and the limitations upon his 
rights is exceedingly simple, as is ofttimes observed in 
a discussion of the historical facts surrounding the 
law of patents. 


The right to a patent had its origin in the giving of 
grants to favored courtiers, to the bestowal of exclu- 
sive rights to certain favorite courtiers, and in that 
manner the question of monopoly first received atten- 
tion, followed by ultimate resentment from the people 
who were oppressed by the king’s prerogative of grant- 
ing to one man that which no other man should enjoy. 
That was the origin of patents. The holder of the 
monopoly at that time occupied no other position than 
the holder of a patent today, shorn of the restrictions 
which the law places about monopolies and patent 
rights. This condition became so distasteful that it re- 
sulted in the enactment by parliament of the Act of 
Monopolies, which I believe was in 1623. This was 
followed by judicial interpretation. One exception 
alone was made to the Act of Monopolies and that was 
where one had invented or had from his own brain 


- 
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conceived that which was a benefit to the nation, he, to 
a limited extent, should enjoy the fruits of his own in- 
genuity. And it was upon that that the patent law of 
today was based. In this country the rights of paten- 
tees rest almost exclusively upon the power granted by 
the Constitution to Congress and the enactments of 
Congress. 


Now, it is hardly necessary for me to observe that 
judicial interpretation instead of being of a liberal 
scope, as has been indicated by counsel in his opening 
statement, has been zealous of these public rights. It 
has restricted the rights of the patentee, and only re- 
cently, within the week, the Supreme Court of the 
United States has thrown additional restrictions about 
the so-called rights of patentees and has announced 
the rule that, “Thus far shalt thou go, and no farth- 
er,’ because you enjoy that under the guise of law to 
which you would have no natural or just rights if it 
were not for the operation of the law. Now, with this 
in mind, let us approach directly the question before 
the court. 


If it were not for the enactment of Section 4917 
and Section 4922 of the Revised Statutes of the United 
States, the patent in suit, or any patent, any part of 
the claims of which had been held invalid, would be 
void, and of no force or effect. I take it there can be 
no dispute and will be no dispute between counsel in 
this case as to that being the rule of law. The reason 
for that is based upon that which counsel perfectly 
expressed in the pleadings of this case, insofar as it 
applies to the common law defense. And this portion 
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of the answer rests on a paragraph, the rule of the 
common law as to the validity of the patent contained 
in paragraph 3 upon page 18 of the original answer: 
“This defendant avers that for the purpose of deceiv- 
ing the public the description and specifications filed by 
the said patentees in the Patent Office was in some par- 
ticulars made to contain more than the whole truth 
relative to their alleged invention or discovery and 
more than is necessary to produce the desired effects, 
and that in other particulars the said description and 
specification was made to contain less than the whole 
truth relative to their alleged invention and discov- 
ery.” And, upon that state of facts, at common law, 
a patent was held to be invalid in toto. [f there was 
one invalid claim the patent failed by reason of the de- 
fect in structure. Why? It was a safeguard to the 
rights of the public, because if that were not true— 
and I am attempting at this particular time to address 
my remarks somewhat to the inquiry propounded by 
your honor to counsel when we were discussing the 
entering of the decree in the Hyde case—because if 
that were not true, there were 18 claims in a patent 
and 17 of them were invalid and only one valid, the 
claimant could then go on and hold himself out to the 
public under the guise of having a patent issued in 
his name, under the guise of a claim of right, and 
thereby deceive the public and prevent the public from 
the ultimate enjoynient of something that might be of 
great public weal. It is to safeguard the public that 
this rule of law exists. Therefore the same rule exists 
with reference to the statement of 18 claims where 
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there is one invalid claim as exists as to the statement 
of 18 claims where there are 17 invalid claims. There 
is no distinction. 


Now, I take for granted that counsel will admit, and 
if they do not, then the question can be speedily and 
readily disproved by the slightest exarnination of the 
authorities, that in the absence of these two remedial 
statutes this patent in suit would be entirely void. I 
use the words “remedial statute’? because counsel has 
declared to the court in his very able explanation of 
the patent law, that these are remedial statutes and 
thoroughly remedial statutes. 


Now that brings us to this question: First, is it 
necessary for the complainant in this case to comply 
with these sections of the Revised Statutes of the 
United States in order to save its patent from entire 
invalidity? Second, is the disclaimer here on file in 
law a disclaimer? 


I shall take up the first question and at the outset | 
desire to call the court’s attention, although it does not 
appear as the first case cited in the brief which I hold 
in my hand, the case which I believe can well be con- 
sidered the leading case upon this subject, the case of 
O’Reilly vs. Morse, 15 How. 62, 14 Law Ed. 609. And 
before discussing that question I desire to refer to the 
statement made by counsel in his opening argument 
that some of the courts have held that six months is 
not too long, six months is not an unreasonable delay 
under certain conditions. I challenge counsel to show 
that such a condition ever existed whereby the court 
gave it that consideration where there had been a de- 
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cision by the Supreme Court of the United States. 
Your honor wiil find upon an examination of the au- 
thorities that the courts have held that four weeks, two 
weeks, ten days or 45 days—I think that is the maxi- 
mum I have seen—is not an unreasonable delay be- 
cause the invalidity of the patent or the invalidity of 
the claim of the patent had not been adjudged by the 
highest court in the land. The converse of that reason- 
ing then must be that if the highest court in the land 
had decreed the invalidity of the claim of this patent 
then that length of time would have been an unreason- 
able delay. There can be no answer to that logic. 
Therefore we are then confronted with this situation: 
that if the highest court in the land has decreed the 
patent invalid then this is the final word, and it is in- 
cumbent upon a claimant to no longer deceive the pub- 
lic by holding himself out to the world as the owner of 
a claim that the Supreme Court has said he does not 
possess. Uhereiore | take it, and f believe, thapeie 
must move expeditiously, because with that decision 
his rights terminated and any act of his subsequent to 
that time is an infringement upon the rights of the 
public and a direct violation of the law of the decision, 
in view of the fact that he is encroaching upon the 
limitations of the monopoly. 


Now, referring to the case of O’Reilly vs. Morse. 
the court said in part: ‘The law which requires and 
permits him to disclaim is not penal, but remedial.” 
The law which permits him to disclaim is remedial. 
“Tt is intended for the protection of the patentee, as 
well as the public, and ought not therefore to receive a 
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construction that would restrict its operations within 
narrower limits than its words fairly import. It pro- 
vides, ‘when any patentee shall have in his specifica- 
tion claiméd to be the first and original inventor and 
discoverer of any material, or substantial part of the 
thing patented, of which he was not the first and orig- 
inal inventor, and shall have no legal or just claim to 
the same,’ he must disclaim in order to protect so much 
of the claim as is legally patented.’” I think, if your 
honor please, that that paragraph answers very com- 
pletely the inquiry that you propounded to opposing 
counsel this morning. ‘“ ‘Whether, therefore, ‘the pat- 
ent is illegal in part because he claims more than he 
has sufficiently described, or more than he invented, 
he must in either case disclaim, in order to save the 
portion to which he is entitled, and he is allowed to do 
so when the error was committed by mistake.’ 


“*A different construction would be unjust to the 
public, as well as to the patentee, and defeat the mani- 
fest object of the law, and produce the very evil against 
which it intended to guard. 


““It appears that no disclaimer has yet been en- 
tered, at the patent office; but the delay in entering 
it is not unreasonable, or the objectionable claim was 
sanctioned by the head of the office, it has been held 
to be valid by a circuit court, and difference of opin- 
ion in relation are found to exist among the justices 
of this court. Under such circumstances the patentec 
had a right to insist upon it, and not disclaim tt until 
the highest court to which it could be carried had 


{ 
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pronounced its judgment. And that has been done 


in this case; has been long since. 


* “The omission to disclaim, therefore, does not ren- 
der the patent altogether void, and he is entitled to 
proceed in this suit for an infringement of that part 
of his invention which is legally claimed and de- 
scribed. But, as no disclaimer was entered in the pat- 
ent office before this suit was instituted, he cannot, 
under the Act of Congress, be allowed costs against 
the wrongdoers, although the infringement should be 
proved.’ ” 

Therefore that decision in the O'Reilly case holds 
that when the highest court of the land had _ pro- 
nounced invalid the claim of a patent the disclaimer 
must be filed without unreasonable delay; and that 
unreasonabie delay certainly falls within a limitation 
no less than the time in the suit at bar. 

Again, your honor, referring to the question of 
claims in the case of Seymour v. McCormick, 60 U. S. 
page 9615. Law Ed. 557, the Supreme Court in dis- 
cussing the rule said “It is said by the learned coun- 
sel of the defendant, that there is a claim in the pat- 
ent outside of the two claims that are in controversy, 
which is void, because McCormick appears, from the 
evidence, not to have been the original and first in- 
ventor and that inasmuch as he had made one void 
claim his patent is void, as it respects all the other 
claims. Although the evidence may show that he 
was the original and first inventor of all these other 
claims, as regards the law applicable to this point, the 
learned counsel is not strictly correct. The law is this: 


J 
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if a patentee makes a claim which is not well found- 
ed in the same patent with other claims which are 
well founded, he may disclaim, within a reasonable time 
that which he had no right to claim, and then his pat- 
ent will be good as to the residue—as good as if it had 
originally issued only for claims which are valid. If 
he omits to make a disclaimer, but brings a suit for 
the violation of his patent, and it satisfactorily ap- 
pears upon the trial that he is entitled to be protected 
in a portion of the claim set up in his patent, but that 
he is not entitled to be protected in respect to another 
portion, he is still entitled to damages for a violation 
of the valid portion of his claim, the same as if all 
the claims were valid, so far as regards the mere right 
of recovery, but he gets no cost. That is the law. It 
has this qualification: if the jury are satisfied that 
there has been unreasonable negligence and delay on 
the part of the patentee, in making a disclaimer as re- 
spect the invalid part of his patent, then the whole 
patent is inoperative, and the verdict must be for the 
defendant, as in this case the claim on which the ques- 
tion arises is as follows: _— < 
And it goes on. That was a case for damages, tried 
before a jury and this was said in discussing an in- 
struction given to the jury, but of necessity that same 
principle applies in actions at law as maintains in a 
suit in equity. The O’Reilly Morse case is cited to the 
Bane effect, and Silsby v. Foote, 61 U. S. 377-378. 


I will say to the court in passing that [ have found 
no rule contrary to these decisions to which I have 
just referred: I have endeavored to select what I con- 
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sider the best considered and so-called leading cases 
upon this subject, trying to use the Supreme Court 
of the United States decisions in all instances, and I 
believe I have done so in all save one, the case to 
which I will refer in closing. In the case of Silsby v. 
Foote, and I desire to call your honor’s attention to 
the strong dissenting opinion of Mr. Justice Grier, in 
which dissenting opinion Justice Grier discussed this 
question of disclaimer. 


It has been suggested by Mr. Sheridan that tetr 
the majority decision as well as the dissenting opinion 
agree upon the facts in the case, and that there exists 
only a difference of Opinion in connection with the 
limitation that should be placed upon the time of filing 
of the disclaimer. I direct your honor’s attention to 
that case. It is not at all opposed to any case here 
cited, but, on the contrary, very strongly upholds the 
uniformity of the decision of the Supreme Court of 
the United States on this question. 

Cnitthey, Nicworome os U. GS 112,22 Law id) SoGai- 
another case dealing substantially with the same ques- 
tion. 

In a very recent case the court in speaking of the 
matter of disclaimer, spoke as follows:—this was a 
case in which one of the distinguished gentlemen ap- 
pearing upon the other side appeared—Motion Pic- 
tureg Patents Co. vs. Laeinlle and others, 214 Fed. 
796. I think Mr. Kenyon was of counsel in that case. 
The court in the discussion of this question of dis- 
claimer says, “It was quite natural that the valuable 
additional rights thus conferred by the disclaimer act 


a 
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sections should be surrounded with substantial safe- 
guards, and the Congress determined that the paten- 
tee should not eat his cake and have it too.” A very 
homely way of expressing it, but at the same time a 
very forcible way. “Therefore, it was provided among 
other things, that no patentee should be ‘entitled to 
the benefits of this section’ if he “unreasonably neg- 
lected or delayed’ to enter a disclaimer. ‘The bene- 
fit of this section’ undoubtedly mean the right to ‘main- 
tain a suit at law or in equity for the infringement 
of any part thereof.’ (Meaning ‘the thing patented’) 
‘which was bona fide his own.’ 


“There has been a good deal of discussion as to what 
would constitute unreasonable neglect or delay so as 
to deprive a patentee of the benefits of the disclaimer 
section, and, when appeals in patent cases went direct 
to the Supreme Court, it was held that the delay until 
the Supreme Court had finally passed on the validity 
of the claim was not unreasonable. O'Reilly v. Morse. 
15 How. 62, 120; Seymour v. McCormick; Gage v. 
Herring” cited by the court. 


“Tt is urged by counsel for complainant that since 
the creation of the Circuit Courts of Appeals by the 
so-called Evarts Act, a delay to disclaim cannot be held 
unreasonable until the patentee has first exhausted 
every citort to reach the Supreme Court of the Unit- 
ed States. Such efforts have not infrequently in- 
volved the litigating of the validity of a patent, in 
even more than two Circuits, as was instanced in the 
Grant Tire Case, which was held invalid by the court 
fmeeepoeais for the Sixth Circuit, 116 Fed. 363, and 
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again by the €ourt of Appeals for the Seventh Cir- 
cuit, and later came before the Court of Appeals for 
the Second Circuit, which held the patent valid. (Con- 
solidated Rubber Tire Company vs. Firestone Tire & 
Bubsercompany, 151 Fed. 237, 80 C. C. Al 589) and 
finally reached the Supreme Court by certiorari, where 
the decision sustaining the patent was affirmed (Dia- 
mond Rubber Company v. Consol. Tire Company, 220 
U. S. 428”—) citing a number of cases. As 1 said, 
this case is reported in 214 Fed. That is tse perhaps 
the latest decision of any court on this very important 
question of disclaimer, and in this opinion the district 
judge, I believe, has embraced the better considered 
decisions, showing the uniformity of law in connec- 
tion with this matter of disclaimer. 


So, if your honor pleases, without prolonging this 
discussion by the citation of additional authorities, 
which would no more than bear out the statement of 
the law as embraced particularly in the O’Reilly-Morse 
decision, as well as the Silsby-Foote decision and the 
Seymour-McCormick case, I believe that we can rest 
upon the statements that we made in the beginning, it 
being borne out by the decisions that in order to save 
their patent from complete annihilation, so to speak, 
it is incumbent upon them to disclaim these claims that 
the Supreme Court held to be invalid and that by fail- 
ing to disclaim they have imposed upon the public to 
the extent of holding themselves out as the owners of a 
monopoly upon a process embraced within these claims 
9, 10, and 11, when they in fact do not own it. 


Now. that brings me to the disclaimer itself. As 
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has been called to your honor’s attention, they say, 
“We disclaim 9, 10, and 11, but we want to keep this 
much of it.” If these claims are invalid, as the Su- 
preme Court has said they are invalid in toto, there 
is no part of it that you can separate. What they do 
attempt to do in this disclaimer, if your honor please, 
is to ask this court to reissue this patent, and by so 
doing they ask this court to do that which it is pow- 
erless to do. Now, they say we disclaim 9, 10, and 11 
except where the results obtained are the results ob- 
tained by the use of oil in quantity amounting to a 
fraction of one per cent on the ore. I tried to under- 
stand the excuse presented to the court this morning 
for this character of disclaimer, but [ could not. | 
am perfectly willing, however, to attribute that to my 
own lack of intelligence rather than to the clearness of 
explanation by Mr. Williams. But, be that as it may, 
the request here is a request for a reissuance of this 
patent; and from the date of the decision of the Su- 
Raciie Court of the Wnited States on December 11; 
1916, to this very hour, there is no disclaimer within 
the law in the patent office or in this court or anywhere 
else. This is not a disclaimer. To use the homely 
language that I referred to but the expressive lan- 
guage, of the distinguished judge who decided the Mo- 
tion Picture case, they are endeavoring to eat their 
cake and have it too. 


And, as has thus been suggested, there is no founda- 
tion in the body of any specification for any claim as 
that here attempted to be made in that disclaimer. So, 
if your honor pleases, it takes but a perusal of this 
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paper, so-called disclaimer for your honor to determine 
that they are now saying, “We waive it, but we wish 
to hold a part of it.’ Now, by taking that paper by 
the four corners and examining it briefly, they must 
purge themselves of their deception in the manner 
which the law imposes by a renunciation of these in- 
valid claims; they must come in and say in the very 
language of the court that declared them invalid, ‘we 
relinquish all rights to claims 9, 10, and 11, in order 
that we may enjoy the fruits of that which this court 
has decreed to be good,” and until they do that, they 
have no place in a court of law, much less in a court 
Of equity. Even iimit were not for the rule ot law 
which so clearly demands a compliance with these pro- 
visions, 11 equity and good conscience, they could not 
be heard to come into a court of equity asking equitable 
relief unless they approach the Chancellor with clean 
hands, which the maximum of equity demands. But 
here is a statute which limits their right, it gives them 


iture of all that 
they might claim if they refuse to do it. In the case 


an opportunity to save something if they do a certain 
thing. Jt carries with that the for 


of National v. Stecher, 81 Fed. 395, the following was 
held; where the limitation or requirement of the dis- 
claimer pertains to an invention which would require 
an amended specification, a disclaimer is not the proper 
method. It means a reissue, and that is exactly what 
they have asked here and they cannot obtain that re- 
licf here. So we submit this question to the court 
with full confidence that we have come well within the 
rule of law in this objection, and we believe that the 
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decisions of the Supreme Court of the United States 
upon this all important question, without the shadow 
of a doubt, upheld the position here taken by us and 
that in view of that condition and in view of the fact 
that up to this hour they have not filed a disclaimer 
but tenaciously cling to that which the Supreme Court 
has said they were not entitled to, we maintain that 
in the light of these combined conditions we are en- 
titled at this time to have this objection sustained and 
this patent declared invalid by reason of the fact they 
have shown by their actions that they do not believe 
that their rights are amenable to the plain provisions 
of the law. 

MR. KENYON: I did not anticipate that this dis- 
claimer question would be argued at this time and 
haven’t all my authorities at hand, but can present 
them in a memorandum without much delay, and can 
present now an outline of what they show. 


IT was not concerned in the Motion Pictures case 
against Laemelle to which Mr. Kremer referred but I 
was engaged in prior litigation between the same 
parties where a disclaimer question arose. The par- 
ticular question to which Mr. Kremer refers—the 
particular case to which Mr. Kremer refers was 
brought after a reissue had been taken of the Edison 
Motion Picture Camera patent. Prior to the taking 
of this reissue, litigation through two or three years, 
of a very strenuous character, proceeded upon the un- 
reissued patent up—it had previously been reissued for 
another purpose—and there the defense was unrea- 
sonable. neglect and delay in filing a disclaimer, and 
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the delay there had been four years and a half after 
the Circuit Court of Appeals in New York had a sec- 
ond time held a certain claim 4 invalid and too broad 
and certain other claims valid and not too broad. The 
plaintiff, after that decision, in 1907, had gone for- 
ward and enforced the decision of the Circuit Court 
of Appeals as to the validity of claims 1, 2 and 3, tak- 
ing advantage of it created a monopoly of the motion 
picture business under claims 1, 2 and 3 of that pat- 
ent, and doing nothing as to the claim 4 that had been 
decreed invalid by that Circuit Court of Appeals once 
in 1902 and again in 1907. And I will say that on 
both occasions, in 1902 and in 1907, petition for a writ 
of certorari had been made to the Supreme Court from 
the decision of the Circuit Court of Appeals and had 
been denied. So that that decision, as to claim 4 be- 
ing invalid in that litigation, stood as the last holding 
_ of the highest court to which the case could go. And 
in Motion Pictures Company against Yankee Com- 
pany, (187 Fed. 1007) we stood upon that defense of 
unreasonable neglect or delay as a defense to a mo- 
tion for a preliminary injunction upon claims 1, 2 and 3 
which had been held valid, the invalid claim 4 was 
not there in suit. The Circuit Court of Appeals de- 
nied the motion for injunction because there was so 
much doubt on the question whether the delay of four 
and a half years had been too long. The plaintiff 
argued in that case that it was not too long and the 
court was in doubt whether four and a half years was 
too long, but it denied the motion for the preliminary 
injunction, expressing its doubt, whereupon the plain- 
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tiff reissued, striking out that claim 4, substituting for 
it a corresponding claim 4 limited as claim 1, 2 and 3 
had been, and adding another claim 5 as to some other 
details, and it was then subsequently so reissued with 
that same restricted claim four as well as claims 1, 2 
3 and 5. The judge held that the reissue was good, 
whatever the doubt about there having been previ- 
ously an unreasonable neglect or delay in filing a dis- 
claimer. But no one in that whole litigation from be- 
ginning to end pretended that a delay of a few months 
would have constituted unreasonable delay or that any- 
thing other than this long interval of four or four and 
a half years during which time the plaintiff was en- 
forcing by countless suits and motions for preliminary 
injunction the claims 1, 2 and 3,—that part of the 
decision of the court that had been favorable,—and 
had treated with contempt, the part of the decision of 
the court that had been unfavorable. 


Now, on this general question of unreasonable neg- 
lect or delay, I have, I think, studied every case that 
has ever turned upon that question or discussed it from 
any point of view, and I have yet to know a single 
instance of a patent having been declared invalid be- 
cause of unreasonable neglect or delay in filing dis- 
claimer. 


{In Mason v. Bushnell, 96 Fed. 238, where the delay 
was from May when the court spoke—it was there a 
Circuit Court of Appeals—to July when the disclaimer 
was filed, although the argument was made that that 
was too great a delay the court brushed it aside with 
impatience. “There is no force—” said Judge La- 
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combe, speaking for the Circuit Court of Appeals in the 
Second District—“in the contention, that there has been 
any unreasonable delay in filing the disclaimer. De- 
fendant insists that the owners of the patent should 
have realized the necessity of so doing when the evi- 
dence as to prior use of a narrow tempered slip in 
circular saws and back saws was introduced in the 
Jennings case. (November 28th, 1902). But the 
Circuit Court in that case, with such evidence before 
it, did not consider disclaimer necessary. It was only 
when the decision of this court was filed, May 28th, 
1915, that the owners of the patent were apprised of 
the necessity of disclaimer, and they filed it in July, 
1915. They certainly acted with reasonable prompt- 
ness.” 


I will call to your attention other illustrations of de- 
lay of that sort, from a month, three months, six 
months—I haven’t them here at the minute—where 
the courts have brushed aside the suggestion that the 
delay was unreasonable. Courts, under such circum- 
stances, take the reasonable view that in matters of 
such importance as a disclaimer, counsel and the par- 
ties are entitled to do the thing deliberately, to do the 
thing with care, with thoughtfulness, with consulta- 
tion, with re-consultation before the act is done. Be- 
cause what is a disclaimer? It is a surrender for all 
time, irrevocable by the party interested, beyond the 
power of any court in the land to recall to him, irre- 
vocable beyond any power of the land except that of 
Coneress to reinstate him with what he has by that act 
dedicated to the public. It is the most solenin sort 
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of a dedication of something to the public which he 
can never recall, which he can never thereafter contend 
in any litigation belongs to him. It has gone into the 
public domain by that solemn act of his of filing at 
Washington a disclaimer notifying all the public that 
they are free to use the thing disclaimed, so far as 
he is concerned, and so far as that patent is concerned. 
A reasonable man, when the property is of value and im- 
portance, a reasonable man would take time to consult 
one counsel, and to consult another counsel and to con- 
sult associates across the water, if there those associates 
lived. They have the right to take reasonable time be- 
fore taking such a step as that. Now, we do not know 
whether the defendant in the Hyde case is going to pe- 
titon to the Supreme Court for rehearing of that case or 
not. The defendant in the Hyde case has the right to 
fle with the Supreme Court at Washington a petition 
for rehearing of that whole case. 

THE COURT: How long? 

MR. KENYON: Up to next October. 

Pi sCOURIT; You have the same relit? 

MR. KENYON: We have the same right; until we 
disclaimed this overplus of claims 9, 10 and 11, we 
had the same right until next October to file a peti- 
tion in the Supreme Court to review and rehear that 
part of their decision and mandate which refers to 
claims 9, 10 and 11. I say that time cannot possibly, 
in the strictest legal interpretation or in equity, that 
time cannot have begun to run against us until the ex- 
piration of that right of ours, which would be the last 
day of September of 1917. Now, what harm has come, 
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because of our delay of 74 days of pondering; what 
harm has been occasioned, to anybody? Mr. Kremer 
suggested that we have by not disclaiming been con- 
tinuing to assert claims 9, 10 and 11. TI take issue 
with him there. We have not asserted these claims 
against anyone; we have not filed a bill of complaint 
against anybody alleging infringement of these invalid 
claims since the Supreme Court pronounced them in- 
valid. We have not taken a step in any litigation 
where that position has been asserted. We have not 
asserted that in literature; we have not asserted that 
against the trade. We have taken, deliberately and 
carefully, time enough to consider what the Supreme 
Court decision means because that was the first great 
question we had to decide. What did it mean? What 
were our rights and privileges under the law, in view 
of that decision? It was then our duty to consider 
the form that our disclaimer should take and to con- 
sult with all of those whose property it was. And, 
above all, we had to decide whether to go back to the 
Supreme Court with a petition for a rehearing and 
ask them to change that part of their holding. That 
_ was an important matter and a difficult matter for us 
to decide; and the opinion of the Supreme Court is ex- 
pressed in such a way that we have had real difficulty 
in understanding what it really meant and what duties 
and obligations it really. placed upon us. Has the de- 
fendant, by reason of this delay, during this period of 
74 days, done anything it would not have done if we 
had earlier filed a disclaimer? There is no evidence or 
suggestion of anything of the kind. The suggestion 
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that we have unreasonably neglected or delayed to 
file this document should be brushed aside as uwun- 
worthy of consideration. It has not a consideration 
of substance supporting it; of equity supporting it, of 
common sense supporting it. 


Men, in the great affairs of life, do not act over- 
night. They cannot act within a week. They may well 
delay a month. They may well delay three months. 
That time came out of the term of our patent. It 
cost us something but it cost the defendant nothing. 
In no way has it harmed the defendant. 


‘Now, on the question of the proper nature and char- 
acter of this disclaimer. It is the sort of disclaimer 
that is within the exact purpose and function of the 
law and the rule of law in its remedial enactment, that 
where a patent covers more than it ought to cover 
and that more can be eliminated by simply cutting off, 
then the patentee, by filing a solemn document at 
Washington called disclaimer, cutting all overplus off, 
may make his patent good aad-keep-for the residue for 
what is left, enabling him to sue for infringement one 
who infringes what is left, and not abating any suits pre- 
viously begun, but affecting them only in the matter 
of costs, the disclaimer inuring to the benefit of the 
suit, in the middle, at the end, at the beginning, any- 
where in the pending litigation, and benefitting the 
plaintiff in future litigation just to the extent that 
it validates his patent for what is really his invention, 
disclaiming only an overplus or what is not his inven- 
tion. The statute says nothing about claims. The 
disclaimer statutes say nothing about claims. It only 
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knows what the patent covers and includes and it is 
as applicable to a patent with only one claim as it is to 
a patent with one hundred claims in it. 


WHEREUPON an adjournment was taken until 
2:00 o'clock P. M., Monday, April: 16th, 1917. 


Ze ococea Po Vr 


MR. KENYON: (Continuing) If your honor please 
I have now my fuller notes with me on the cases on 
this subject. I will first quote from the case Carnegie 
Steel Co. vs. Cambria Co., 46 L. Ed. 968, at 985; 1901, 
Justice Brown. 


“Upon the hearing defendant seems to have insisted 
that certain portions of the specifications were broader 
than the second claim. Those parts of the specifica- 
tions therefore were disclaimed. As we had occasion 
to observe in Sessions vs. Romadka, 145 U. S. 29, 36 
Ld, 609, 1293p) Ct. Rep., 7995 ‘the power tomdis= 
claim is a beneficial one, and ought not to be denied 
except where it is resorted to for a fraudulent and 
deceptive purpose.’ In that case the plaintiff was per- 
mitted to enter a disclaimer of all the claims but one 
in suit, the patentee having included in the patent more 
devices than properly could be the subject of a single 
patent. In the case under consideration the disclaimer 
was not of a claim, but of certain statements in the 
specification, which if retained might be construed to 
have the effect of illegally broadening the second claim. 
The first statement disclaimed was that the invention 
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might be practiced by merely receiving a number of 
small portions of metal taken from different ladles, 
the mixing being performed merely by the act of pour- 
ing into the charging ladle. The use of the word 
‘merely’ ignored the steps embodied in the second 
claim, where the mixing is not performed by merely 
pouring together the several charges into a ladle, but 
by maintaining a permanent quantity of metal in the 
reservoir, into which charges were alternately added 
and from which they were withdrawn. The other 
clauses were intended to disclaim the casting of the 
metal into pigs. We think there is no force in the 
criticism that a disclaimer may not extend to a part 
of the specification, as well as to a distinct claim. Hurl- 
Perey, ochillinger, 130 U. S., 456,,;32 L. Ed 101i, 
via soup. Ct. Rep. 584; Schillinger v. Gunther, 17 
Blatchf., Fed. Cas. No. 12458; Schwartzwalder v. New 
Menkeidter Co, 135 C. C. A. 380, 26 U.S. App. 547, 
66 Fed. 152. Had the purpose of the disclaimer been 
to reform or alter the description of the invention, or 
convert the claim from one thing into something else, 
it might havé been objectionable, as patents can only 
be amended for mistakes of this kind by a re-issue. But 
the disclaimer in this case appears to have been made 
to obviate an ambiguity in the specification, and with 
no idea of obtaining the benefits of a re-issue. If the 
clauses had the effect of broadening the patent the 
disclaimer removes the objection. If they did not, the 
disclaimer could do no harm, and can not be made the 


subject of criticism.” 


I will also refer to Tuck v. Bramhill, 3d Fish. Pat. 
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cases, 400, Fed. Cas. 14213, and Taylor v. Archer, 4 
Fish. Pat. Cas. 449, Fed. Cas. 13778. 


I note that in Carnegie v. Cambria Iron Wks., 
there was this situation, that the claim might have a 
broad or a narrow scope. The broad scope was too 
broad, the narrower scope covered the real invention. 
This language in the specification left it in doubt 
whether the claim covered the broad field or the nar- 
rower field. The patentee filed a disclaimer, thereby 
himself asserting and admitting the narrow scope by 
disclaiming anything over and above the actual inven- 
tion. I have the form of that disclaimer here. After 
the formal part it says: “Enter this disclaimer to 
those parts of the specification which are in the fol- 
lowing words, which your petitioner desires to erase 


ve 


from the specification,’ then it enumerates—“‘or the 
inetal is cast into pigs or otherwise used.” That is all 
of the disclaimer, and it did not change a word in the 
claim, but it took out of the specification matters that 
might have compelled the court, in construing the 
claim, to hold it and construe it as of a broader field 


than the real invention, and therefore wholly invalid. 


Now, in Tuck v. Bramhill, 6 Blatchf., 95, after the 
testimony on both sides had been put in before the ex- 
aminer, the plaintiff filed a disclaimer setting forth that 
he was the owner of the patent, and making his dis- 
claimer, “to that part of the claim which covers the 


3? 


packing therein described without a core,” thereby 
causing the claim to include only the packing formed 
out of saturated canvas, so cut as that the thread 


er warp shall run in a diagonal direction from the 
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line or center of the roll of packing, and rolled into 
form in connection with and around an India rubber 
core, or one of other elastic material, meaning the said 
claim to include only the combination of an elastic 
core, with saturated canvas, having threads running 
in a diagonal direction, as described in said patent, 
wound around the same.” ‘The court says: “It hav- 
ing been shown that the forming of the roll in the 
imanner described, without the core, was old, the next 
question is whether the plaintiff could disclaim, as he 

t+. da the forming of the roll without the 
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original or first inventor; but the disclaimer can not be 
made unless some material and substantial part of the 
thing patented is truly and justly the invention of the 
patentee, and, in such case, he is authorized to make 
disclaimer of such parts of the thing patented as he 
does not claim to hold by virtue of the patent. The de- 
fendant contends, that the claim of this patent is not 
equivalent to two claims, and that, therefore, under 
the statute, the patentee has no right to disclaim any- 
thing in the claim. But this objection has been al- 
ready disposed of. The forming of the roll within 
the core is one material and substantial part of the 
thing patented. The forming of the roll with the core 
is another material and substantial part of the thing 
patented. 


“The patentee was not the first inventor of the for- 
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mer; he was the first inventor of the latter. The two 
are clearly separable and distinguishable. The'claim 
is too broad, and claims more than that of which the 
patentee was the first inventor. A clear case, there- 
fore, existed, under the 7th Section of the Act of 
March 3d, 1837, for a disclaimer by the patentee of so 
much of his claim as covered the forming of the roll 
without the core. The disclaimer goes exactly to that 
extent. It disclaims that part of the claim ‘which 
covered the packing therein described without a core;’ 
and then it goes on to state what the claim will be 
after such disclaimer, namely, that it will ‘include only 
the packing formed out of saturated canvas, so cut 
that the thread or warp will run in a diagonal direc- 
tion from the line or center of the roll or packing, and 
rolled into form in connection with and around an 
India rubber core, or one composed of other elastic 
material’, and that it will ‘include only the combina- 
tion of an elastic core with saturated canvas having 
threads runriing in a diagonal direction as described 
in the said patent, wound around the same.’ This dis- 
claimer is unambiguous, and leaves the claim as if it 
had originally claimed only such combination. it is 
substantially just such a disclaimer as the Supreme, in 
Silsby v. Foote, 14 Howard, 218221, held to be valid. 
The claim there was to ‘the application of the expansive 
and contracting power of a metallic rod, by different 
degrees of heat, to open and clase a damper, which 
governs the admission of air into a stove, or other 
structure, in which it may be used, by which a more 
perfect control over the heat is obtained than can be 
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by a damper in the flue.’ It having been shown that 
the application of the expansive and contracting power 
of a metallic rod, by different degrees of heat, to regu- 
late the heat of other structures than a stove in which 
the rod was acted upon directly by the heat of the stove, 
ot the fire which it contained, was not new with the 
patentee, he entered a disclaimer ‘to so much of said 
claim as extends the application of the expansive and 
contracting power of a metallic rod by different de- 
grees of heat, to say any other use or purpose than 
that of regulating the heat of a stove in which such 
rod shall be acted upon directly by the heat of the 
stove, or the fire which it contains... The Supreme 
Court sustained such disclaimer as a good disclaimer 
under the 7th section of the Act of 1837.” 


The original claim is found in Patent Office reports 
Diglol., page 3/5, and was as follows: 


“The forming of packing for pistons or stuffing 
boxes of steam engines, and for like purposes, out of 
saturated canvas, so cut that the thread or warp shall 
run in a diagonal direction from the line or center of 
the roll and packing, and rolled into form either in 
connection with the India rubber core or other elastic 
material, or without, as said core.” 


So the disclaimer practically strikes out the words 
“or without”, from the claim leaving it thereby cov- 
ering a narrower field. Now, to contrast the remedy 
of disclaimer with that of reissue, the statute is that 
wherever, similarly without fraud and by inadvertence, 
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accident or mistake, an error has been made in taking 
out the original patent,—both statutes, reissuing and 
disclaimer statute are founded upon that,—and a 
change in, or additional specification or claim is neces- 
sary,—then reissue must be resorted to, and with its 
heavy penalty; first that in a reissue you must surren- 
der your original patent, and with the surrender of 
that original patent abates every suit for infringement 
that has been begun on it, abates every claim of profit 
and damages because of infringement—that is all 
wiped off the slate by the act of surrendering the orig- 
inal patent as a condition for getting a reissue of pat- 
ent. And in addition, in the Patent Office, the Patent 
Office examiners have a responsibility with respect to 
a reissue correction, and they have none with respect 
to a disclaimer. Their responsibility with respect to 
the reissue correction is that they re-examine the en- 
tire field of validity and novelty, and consider over 
again every claim made and the responsibility for do- 
ing that is upon the Commissioner and his examiners, 
and the proceeding is long and expensive and may in- 
volve interferences, just as the original application for 
patent. So the reissue statute, while it is remedial 
and beneficial,—it was passed in 1832, and it was 
passed to mitigate the severity of the situation about 
which Mr. Kremer spoke, that where there is a single 
claim too broad in the patent, the whole patent and 
every claim in it is invalid; that was common law; 
the English law at that time. To mitigate that, came 
this reissue statute, and five years later,-—-1836 or 
1837, to meet the case where a mere cutting off of part 
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of the claims was required, came the disclaimer stat- 
ute with its greater benefit, namely that it involved no 
surrender of anything in the past, no surrender of the 
old patent or of claims of infringement; no re-examina- 
tion in the Patent Office; no proceeding by the Com- 
missioner of Patents in which he had a function and 
no responsibility or duty upon him; it was simply a 
formal—the most formal possible sort of a gift to the 
public, a dedication of something that could be dis- 
tinguished or that was left and could be dedicated to 
the public by simply cutting it off from the claim. 

Now, another example. Electric Accumulator Co. v. 
Holien Plectric Co., 38 Fed. 117. 

UGexc Ow 2 ace.) Mere 1s 1 thatedcesarvery 
long and interesting discussion of the whole subject 
of disclaimers by Judge Coxe away back in 1889, that 
your Honor will find interesting and useful. On page 
137 Judge Coxe discusses the facts in the case before 
him. There was only one claim there and it covered 
the application of an active coating to a supporting 
core, for the purpose of a secondary or storage battery; 
the application in the form of a paint, paste or cement, 
or by galvanic deposition or chemical precipitation or 
otherwise. That was the claim, the electrode made in 
that way. 


Says Judge Coxe: “The part of the invention 
which bona fide belongs to Faure is an electrode in a 
secondary battery consisting of a support coated with 
an insoluble layer of active material in the form of a 
paste, paint or cement, so as to be or instantly become 
spongy, etc. It was this that the scientific world rec- 


\ 
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ognized as a discovery of great merit and importance. 
It was this that the distinguished Scotch electrician 
(Lord Kelvin) regarded as ‘marvelous.’ And _ this 
was the result of Faure’s genius. No one anticipated 
him. It is honestly his. But what he did not invent 
was an electrode in a secondary battery, coated with a 
soluble layer of active material. Neither did he in- 
vent an electrode on which the active material is ap- 
plied by ‘galvanic action or chemical precipitation, or 
otherwise. The claim is broad enough to cover all 
these forms probably, and some of them certainly. 
What he is not fairly entitled to he wishes to give up, 
and keep what is certainly his own. He does not seek 
to broaden his patent, but greatly to restrict it. No 
one will infringe unless he constructs his battery in 
the one way to which the patent will be confined. This 
is the patentee’s way, and it has many distinguishing 
characteristics which differentiate it from the ways 
pointed out by others. The matter to be relinquished 
is distinct and separate, and can be exscinded without 
mutilating what is left. No amendment is necessary. 
The claim, read in the light of the description, is too 
broad. It is sought to limit it. The disclaimer sug- 


gested will not make a new patent, or a different in- ’ 


vention. The invention is fully described in the speci- 
fication, and the limited claim will stand on that de- 
scription. After giving the subject a most careful 
consideration it is thought that Faure was the orig- 
inator of the invention just described and that it would 
be unjust to him to declare the patent wholly void, if 
he is willing to restrict it to what is lawfully his own.” 


Butte & Superior Mining Company. 2243 


The disclaimer is found in 47 O. G., 276, April 16, 
1889, 


meithe Electrical Accumulator Co., New York., N. Y., 
enters its disclaimer to— 


‘From the first claim of said letters patent, No. 
252002, any electrode of a secondary battery coated 
with an active layer of absorbtive substance, to which 
this active layer 1s wholly applied otherwise than in 
the form of a paste, paint, or cement, practically in- 

: ie ee ee eee 
soluble in the elecrolytic liquid.’” 


So there is the identical sort-of emasculating excep- 
tion, as Mr. Kremer called it, that occurs in our case, 
the exception being the residue that was left, the in- 
vention that was really made, attained by the exscind- 
ing of everything else. In addition the disclaimer cut 
out these phrases from the specification. “In the form 
of a deposit by galvanic action or chemical precipita- 


, 


tion or otherwise,” also in another sentence the words 
‘an any suitable way,’’ also in another place the follow- 
ing “the plates a can be coated with an active porous 
layer in any suitable way.” Those phrases are struck 


out. 


Now, another illustration, Thompson v. Bushnell, 96 
Federal 238. This was a simple little mechanical case. 
The patent after the disclaimer was held to be valid; 
it had been held invalid before the disclaimer. The 
disclaimer was filed and the patent held valid, and the 
court discusses the question of the disclaimer. 


“It was intimated that the patent could be sustained 
only if limited to hack saws and band saws. Acting 


~ 
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upon this suggestion, the owners of the patent on July 
18th, 1895, filed a disclaimer in the Patent Office ‘of 
so much of said claims as covers circular saws and hack 
saws, leaving said claims to include only hack saws 


> 9) 


ana sbanad Saws. 


“Thereafter they brought this suit, and upon proof 
that defendant had sold some saw blades that in the 
opinion of the court were ‘either hardened to the base 
line of the teeth, or so near it that the variance from 
the distinctive fractional tempering of the patent was 
trivial,’ the Circuit Court entered an interlocutory de- 
cree for injunction and accounting, from which decree 
this appeal is taken. 


‘The appellant contends that the disclaimer is not a 
proper one, and is therefore void. The theory of this 
contention is that there is no separate invention, and 
that, inasmuch as the different kinds of metal saws 
known to the art are distinguished from each other by 
their particular kind of mounting, a restriction of the 
claim to any one kind of saw is practically adding to 
the claim a new element, to wit, the kind of mounting. 
Reference is made to Machine Company v. Searle, 8 
C. C. A., 476, 60th Fed. 82, and to Hailes v. Stove Co.., 
123U, S. 58273 sup, Ct. 262, wheree®it is held ithe 
disclaimer cannot be availed of when ‘it requires an 
amended specification or supplemental description to 
make an altered claim intelligible or relevant.’ But 
this cause is not within such ruling. The invention, 
and the sole invention, of the patent, as was held in 
the Jennings case, consisted in locating the temper line 
practically coincident with the bottoms of the teeth. 
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is manifest that this location of the temper line might 
be applied to any one of the four well known varieties 
of saw—circular, back, hack, or band; but, if applied 
to circular or back saws, it would subserve no useful 
purpose, and the patent might fairly be held void for 
want of utility. When applied to hack or band saws, 
however, it would accomplish ‘a desirable result’, as the 
Circuit Court and this court both held. The phrase- 
ology of the claim, however, read in connection with the 
specification, was broad enough to cover all four vari- 
eties of the class known as ‘metal saws’, although as 
to two of them it was useful, and as to the other two 
useless. Certainly there was an actual, separable inven- 
tion, and a specification and claim broader than the 
invention. . In view of the fact that the four varieties 
of this class of saw were well known to the trade and 
their difference clearly recognized, as the evidence 
shows, no amended specification or supplemental de- 
scription is required to make the new claim intelligible, 
and a disclaimer of circular and back saws leaves the 
patent in force as to the other varieties of the class. 
“There is no force in the contention that there has 
been any unreasonable delay in filing the disclaimer. 
Defendant insists that the owners of the patent should 
have realized the necessity of so doing when the evi- 
dence as to prior use of a narrow tempered slip in cir- 
cular saw and back saws was introduced in the Jen- 
nings case (November 28th, 1892). But the Circuit 
Court in that case, with such evidence before it, did not 
consider disclaimer necessary. It was only when the 
decision of this court was filed, May 28th, 1895, that 
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the owners of the patent were apprised of the neces- 
sity of disclaimer, and they filed it in July, 1895. They 
certainly acted with reasonable promptness. 


Now, another illustration. Schwarzwalder v. New 
York Filter Company, (66 Fed. 152), Second Circuit 
Court of Appeals, 1895. In that case a part of the 
specification was disclaimed. The court says: “The 
claim is as follows:’—Here again, there was only one 
claim—“The method of arresting and removing the 
impurities from water during an interrupted passage 
of same from a supply pipe into a filtering apparatus, 
then through a filter bed contained therein—” I will 
read the latter part: “Which method consist in in- 
troducing into the water, simultaneously with its pas- 
sage through or into the filter, a substance which will 
sufficiently coagulate or separate the impurities to fa- 
cilitate their arrest and removal by the filter bed, thus 
obviating the necessity of employing settling basins.” 
It was narrowed down with respect to these substances, 
so note the language: “A substance which will suf- 
ficiently coagulate or separate the impurities to facili- 
tate their arrest and removal by the filter beds, thus 
obviating the necessity of employing settling basins.” 


Now, continues Judge Wallace: “After a litiga- 
tion upon the patent in a suit in the United States Cir- 
cuit Court for the Northern District of Illinois, in 
which, in February, 1889, the bill of infringement was 
dismissed, and on July 27th, 1889, the owner of the 
patent filed in the patent office a disclaimer of that 
part of the specification of the patent which is in the 
Following words: ‘I do not confine myself to the em- 
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ployment of persulphate or perchloride of iron or per- 
manganate of potassia, but make use of any other suit- 
able agent which is capable of coagulating impurities of 
the liquid and preventing their passage through the 
filter bed. Neither do I limit myself to any particular 
proportion of quantities of the coagulating agents, as 
they may be varied according to circumstances and the 
character of the liquid to be treated. Nor do I confine 
myself to any particular liquid although I contemplate 


pe pe) 


chiefly the purification of water in large quantities. 


Now, all of that broadening language and specifica- 
tion was stricken out by the disclaimer after the un- 
favorable decision in Illinois. 


“But it has been urged for the appellants, that the 
patent before the disclaimer covered broadly any con- 
tinuous process of filtration of any liquid in which the 
treatment with any coagulants or reagents is adopted 
and that the validity of the patent as regards the de- 
fense of want of novelty is to be tested by its original 
terms and scope. We are aware of no principle which 
permits a patent to be defeated for want of novelty in 
respect to the subject-matter which has been eliminated 
from it by a disclaimer. The office of a disclaimer is to 
enable the patentee to save himself from the peril of 
such a defense. Matters which have been properly 
disclaimed cease to be a part of the invention, and, as 
was said by the Supreme Court in Dunbar v. Myers, 
94 U.S. 104; ‘It follows that the construction of the 
patent must be the same as it would be if such matters 
had never been included in the description of the in- 


of pie] 


vention or the claims of the specification. 


2248 Minerals Separation, Limited, et al., vs. 


Judge Wallace, continuing says: “It is also urged 
for the appellants that the effect of the disclaimer was 
to limit the method of the patent to one in which per- 
chloride or persulphate of iron is used as a coagulant. 
If these coagulants, only, instead of coagulants ‘Such 
as perchloride or persulphate of iron’, had been men- 
tioned in the description of the invention, there would 
be much force in the argument; and it might well be 
held that by disclaiming ‘the use of any other suitable 
agent which is capable of coagulating the impurities,’ 
all equivalents would be excluded. The literal effect 
of the disclaimer is to confine the claim to a methed in 
which no other coagulants are employed except ‘such 
as salts of iron.’ It is to be observed, however, that 
the part disclaimed is not part of the descriptive mat- 
ter, but a recital intended to enlarge the scope of the 
claim. The disclaimer consequently operates only to 
expunge from the claim what otherwise would, by force 
of the recital, be incorporated into it constructively. 
Obviously, it was intended to obliterate the recital from 
the patent, and to have no other effect. The patent, 
after the disclaimers, is to be read exactly as though 
the recital had never been inserted. Thus read, it is 
clear that the claim covers the use of any coagulant 
having similar properties to the salts of iron, which 
was a recognized equivalent.” 


Another illustration. Simplex Company vs. Pressed 
Steel Car Co., 189 Fed. 70, Second Circuit Court of 
Appeals. There the patent after disclaimer was held 
valid and infringed. Judge Coxe, speaking for that 
court says: “The specification contains a statement 
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that, though the best results are obtained by keeping 
the tension member straight, if the construction be 
varied by bending the tension member and keeping the 
compression member straight it will still be within the 
spirit of the invention. 


“The Circuit Court, however, permitted a disclaimer 
to that part of the specification, so that the patent is 
now limited to a bolster having a straight tension mem- 
ber and a compression member with its end bent at a 
point approximately over the place of support. That 
the court was entirely justified in permitting a disclaim- 
er is, we think, clearly established by the authorities. The 
effect of the disclaimer was not to broaden the claim, 
but to limit it to the construction described and shown, 
of a straight tension member and a bent compression 
member. Until this disclaimer was allowed it was pos- 
sible to contend for a construction of claim 6 broad 
enough to include a structure described in the language 
disclaimed, viz., a straight compression member and a 
bent tension member. That this was a proper case for 
a disclaimer and that the language disclaimed is no 
longer a part of the specification, are propositions 
‘which are sustained by the following authorities: Dun- 
bar v. Meyers, 94 U. S. 187, 24 L. Ed. 34, and cases 
cited in Accumulator Co. v. Julien Co. (C. C.) 38 Fed 
m7, 133-136. 

Biepeamiecie Co. v. Cambria Co., 185 U. S. 403, at 
page 436, 22 Sup. Ct. 698, at page 711, 46 L. Ed. 968, 
the court says: 


‘Had the purpose of the disclaimer been to reform 
or alter the description of the invention, or convert the 
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claim from one thing into something else, it might 
have been objectionable, as patents can only be amend 
ed for mistakiee of this kind by a reissue. But the 
disclaimer in this case appears to have been made to 


3 


obviate an ambiguity in the specification.’ * 


Now, says, Judge Coxe, ““The sole effect of the. pres- 
ent disclaimer is to limit the sixth claim to a structure 
embodying Bauer's actual invention and strictly with- 
in its terms. The statement eliminated by the dis- 
claimer was unnecessary and was not advisedly insert- 
ed, but there is nothing of which to predicate a fraudu- 
lent mtent. The statement is gone and to that extent 
the atmosphere is cleared.” 


And still another, Libbey v. Mt. Washington Glass 
@o,, (26 Hedy 757 jpaludse Colt, 1336: ~ lhe clainic tan 
the patent are as broad as the specification, and are 
not limited to any particular compound. Since bring- 
ing suit, the plaintiff has filed a disclaimer under the 
statute, in which he limits his claim to the gold-ruby 
compound. This the plaintiff had a right to do. Un- 
der the authorities cited by the plaintiff, this was a 
patent where a part could be properly disclaimed. It 
did not require the importation of anything new in the 
specification, but simply the elimination of a part of 
what was originally claimed. A disclaimer can be made 
after suit is commenced. 


“The argument of defendants that they have to meet 
a different case since the disclaimer, and that, there- 
fore, a supplemental bill should be first filed, and then 
another motion for a preliminary injunction, does not 
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seem to have much force in this case. The defendants 
have long been apprised of the real nature of this con- 
troversy, and that Locke’s claim was confined to 
variegated glassware made from gold-ruby. This was 
the main issue in the interference proceedings in the 
patent office between Locke and the defendant Shirley, 
where the examiners in chief, in a well considered 
opinion, decided in favor of Locke as the prior in- 
ventor. The disclaimer has been filed since August 
29th, and the defendants, so far as appears, have had 
sufficient time since then to prepare their defense to 
this motion. We do not see how their rights have 
been prejudiced in any degree by the disclaimer.” 


One other example—there are an endless number of 
them in the books—Page v. Dow, 200 Fed. 72, 16. 
Hazel Judge. 


Ze 


There the patent had been declared valid and the 
fia inirinecd. ~The record before the court 1s the 
result of a supplemental bill averring infringement of 
claim 12, which heretofore was held not infringed, and 
which was amended by disclaimer filed in the patent 
office after affrmance by the Circuit Court of Appeals 
of the original opinion. It was held by me on re- 
hearing that the ‘constantly acting source of power’, 
an element of the original claim 12 did not mean the 
constantly rotating shaft with which the machine is 
provided, but referred solely to the electric motor which 
drives the shaft as the said source of power. 


“Claim 12, as amended by the disclaimer, reads sub- 
stantially as follows: 
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“12. In a printing telegraph receiver, the com- 
bination of a type-wheel, paper-feeding mechanism, a 
constantly rotating drive shaft, and means for con- 
tinuously feeding the paper without feeding the type- 
wheel as long as said drive shaft is supplying power, 
for substantially the purposes set forth.’ 


“It will be noticed on comparison with the original 
claim that the words ‘a constantly rotating drive shaft’ 
have been substituted in place of the words ‘constantly 
acting source of power’ 


“The defendant insists that the disclaimer changes 
the character of the invention and substitutes a dif- 
ferent element, but I am persuaded by the proofs to 
the contrary. To substitute the words ‘constantly ro- 
tating drive shaft’ for the words ‘constantly acting 
source of power’ did not, in my opinion, alter or 
change the invention; nor was it the addition of an 
equivalent element for one that had been abandoned. 
The effect of the disclaimer was merely to-limit the 
original claim, which was thought too broad, to a con- 
stantly rotatmg drive shaft actuated by a constantly 
rotating motor. Disclaimers of this description, when 
filed within reasonable time of the discovery that a 
disclaimer is necessary, have many times received the 
approval of the Federal Courts.” <A long citation of 


Cases. 


Then, there is a most excellent discussion of this 
whole law of disclaimer in Suddard v. American Mo- 
tor Car Company, 163 Federal, 852, which I will not 
go into here, simply an interesting case to study and a 
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long essay on the subject, a very able treatment of the 
whole question. 


Now, our disclaimer here, what is it? It is simply 
a cutting off and exscinding from claim 9, 10, and 
11 of that excess, whatever it may be-—we don’t know 
—of that excess which caused the Supreme Court to 
say and to hold these claims invalid and too broad. 


And down to what did we cut these claims? We cut 
these clains down to the exact invention which the 
Supreme Court says we made and to which the Supreme 
Court says our patent must be confined. We quote 
the language of the Supreme Court m our disclaimer. 
This is the language of our disclaimer following what 
the Supreme Court says, “Does hereby disclaim from 
claims 9, 10 and 11 of said letters patent’’—the universal, 
the general, the accepted method of disclairher—‘We 
do hereby disclaim from these claims any process of 
concentrating, the process of concentrating powdered 
ores,”—these words are quoted from these three claims 
—“process of concentrating powdered ores,” here is 
the way each one of these three claims start. “Except- 
ing—” we disclaim everything “‘excepting—", now we 
are not going to disclaim what the Supreme Court has 
said is ours, not one mite of what the Supreme Court 
has said is ours, not one jot or tittle of what the Supreme 
Court has said is ours are we going to disclaim, are 
we going to abandon, are we going to dedicate to the 
public; but everything else, everything except that, 
we dedicate to the public. Any process—we disclaim 
from these claims any process of concentrating powd- 
ered ores excepting—now, we put in the Supreme 
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Court’s definition—'‘where the results obtained are’”’— 
now we don't use quotation marks, but they might 
have been used—'‘the results obtained by the use of 
oil” in a quantity ‘amounting to a fraction of one per 
cent on the ore.” Now, whatever—that is it is based 
on this language of the decision of the Supreme Court, 
“and the patent must be confined to the results ob- 
tained.” ‘The “patent must be confined to the re- 
sults obtained.” Now, the Supreme Court identifies 
these results this way: “By the use of oil within the 
proportion often described in the testimony and in the 
claims of the patent as a proportion amounting to a 
fraction Of one per cent on the ore.” So we discam 
everything from these claims, everything that would 
be within the language of these claims 9, 10 and 11, 
excepting. where the results obtained are (as the 
Supreme Court says we are entitled to claim), the 
results obtained by the use of oi] in a quantity amount- 


ing to a fraction of one per cent on the ore. 


It was our purpose and intention to disclaim from 
these claims and so from the patent everything that 
the Supreme Court held or thought was not ours. It 
was our purpose and intention to retain within the 
patent and within these claims of the patent every- 
thing that the Supreme Court has held is properly 
ours, and in the language of the Supreme Court 
where it defines what is properly ours—that language 
we inay not know what it means, that language is 
to be construed perhaps by this court, perhaps by the 
Supreme Court itself, perhaps by other courts, but 
whatever it means as used by the Supreme Court, that 
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it means as used by us in our disclaimer. If by “re- 
sults” the Supreme Court meant the rising of this 
froth, and the concentrating in that way, that we pro- 
pose to hold and claim by these claims 9, 10 and 11 of 
our patent. If the Supreme Court meant to contrast 
a result which we could not hold, the Cattermole ef- 
fect of granulation and securing the concentrating of 
the ore in that way, we disclaim that by our dis- 
claimer. Our disclaimer leaves as a residue in the 
patent, in our intention, nothing but that subject mat- 
ter which the Supreme “Court has said is justly ours. 
Our disclaimer leaves in the patent in and by claims 
9, 10 and 11, in the legal effect, nothing but what 
the Supreme Court has held is justly ours, and it is a 
proper questo for disclaimer and is not a case for 
re-issue, because to attain that end nothing has to be 
added to the complaint, not a word to the specifications 
of the claims, no different description need be given 
anywhere, nothing has to be done but to deduct the 
overplus, whatever that overplus may be, dedicate that 
to the public, and that we do by our disclaimer; and 
nothing more do we do by our disclaimer. 

Now, if your honor pleases, the other claims in the 
patent may fill the whole measure of that invention, and 
they may not. That is a question that may arise in 
future litigation, possibly in this. If they were not 
broader than the real invention the Supreme Court 
would hold them valid as it did even though they were 
narrower. 


A man may claim less than he has a right to claim as 
new. So the Supreme Court would hold valid any 
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claim that was less narrow in its scope than the real 
invention. 


For example, it has validated some claims that are 
limited to heat. Our invention is not limited to heat; 
it is broader than that. Claim No. 3—that was inside 
the foad scope of the invention. Claim No. 2 is limited 
to the use of an acidified pulp. The Supreme Court has 
held No. 3 and No. 2 valid. No. 2 is narrower than 
our entire invention. Some of the other claims validat- 
ed are limited to very microscopic quantities of oil. An 
example is claim No. 5, limited to from .02 up to .5: 
clearly that is narrower than the purview of our in- 
vention as defined by the Supreme Court, because it 
has said that the patent must be confined to the re- 
sults obtained by the use of any fraction of one per 
cent. Claim No. 5 is a claim of one half of one per 
cent, or under. So the validating of those claims does 
not mean that the Supreme Court was of the opinion 
that they filled the whole bill, that they went to the ut- 
most extent of our invention. \When we come to claim 
one and twelve, they may fill the full measure of our 
invention or they may not; they are limited to the proc- 
ess wherein the oil referred to and that operates in the 


process is a fraction of one per cent—anything up to 


one per cent. That may be the full measure of our in- 
vention in the intention of the Supreme Court, and it 
may not. The Supreme Court, in contrast to that, 
said—“the patent must be confined to the results ob- 
tained when that amount of oil is used.” Now, if 
somebody, within the language of claims 9, 10 and 1], 
obtains that result, although he may obtain it by using 
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more than one per cent of oil, he is within that defini- 
tion of what we are entitled to claim, which the Su- 
preme Court has laid down for us and for you and for 
the defendant here, and we think that that definition ts 
the law of this patent, and in filing this disclaimer as 
to claims 9, 10 and 11 and disclaiming those claims 
down to the exact and whole subject matter of what 
the Supreme Court has said 1s fully and justly ours, we 
have done what we were privileged to do under the law: 
we have taken out what the-disclaimer stated and by 
cutting off what was not justly our own, but in doing 
that we are not required to cut off one jot or tittle of 
what is our own, irrespective of whether the other 
claims are up to the full measure of that property or 
not. So we filed a document, a disclaimer, within the 
letter and spirit of the disclaimer statute, within the 
authorities of a half century, within common sense and 
reason, cutting off what was not ours and retaining 
what is ours, and adopting in that disclaimer for the 
definition of what is ours, the epee that the Su- 
preme Court itself had given. 


Now, to hold that a few weeks’ delay in filing this 
disclaimer is fatal to the whole patent would be a 
farcical catastrophe, and absolutely without precedent 
in the administration of patent law and particularly of 
that statute since the year 1837 down to the present 
year, 80 years afterwards, and as to the form and sub- 
stance of the disclaimer, it deals with substance and 
not with the form; it goes to the core of the matter. 
The Supreme Court has told us what we did not our- 
selves know before, or when we took out this patent, 
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just what the boundaries of our invention are, and by 
this document we cut those three claims down exactly 
to that boundary, thereby insuring to ourselves that we 
have some claim or claims in this patent up to the full 
measure of that boundary, so that not a bit of the ter- 
ritory that belongs to us but what is claimed here. 


MR. KREMER: May it please your honor, I feel 
after having heard the argument of Mr. Kenyon that 
there was some reason why I should not have under- 
stood the statements of Mr. Williams in connection 
with the filing of the disclaimer; after having heard the 
argument just concluded I feel now that I should no 
longer speak from a standpoint of misgiving, but confi- 
dently assert that no disclaimer has been filed either 
within the meaning of the statute or within the intent 
of the decision of the Supreme Court. Instead of hav- 
ing eliminated anything from the scope of the patent 
or the claim of the patent, I assert that this disclaimer 
in its very language gives that claim the full breadth 
that it had before any attempted disclaimer was filed. 
Before discussing that, [ want to say that [ am sorry 
if J, in my argument, conveyed to counsel that I be- 
lieved there was anything mystical in the use of the 
term “claim”; whether it is a single claim or one of a 
ereat number of claims, or whether there is only one 
claim in the patent makes no difference. It is the in- 
vention that the patentee must claim. In the case at 
bar it was the invention that Minerals Separation 
claimed. The invention of what? The invention of a 
process or of a result? I was astounded to hear these 
distinguished patent lawyers in their arguments to this 
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court allege that the Supreme Court had ever said that 
they could patent a result, or to hear them assert that 
a result is patentable, because it is an elementary doc- 
trine of patent law that a result is not patentable. So, 
disregarding this statement that a result is patentable, 
we return to the process, and the process in this case is 
the only thing that is patentable. And what is that 
process? The Supreme Court—and as lawyers prac- 
ticine before that court we are forced to accept the 
decision of the Supreme Court in the language in which 
it is given, and to comply with the law in connection 
therewith until that court itself modifies it or changes 
it—the Supreme Court held that the patent in this 
case was the patent of a process, not a result, wherein 
there was a quantity of oil of less than one per cent 
used. Now, they hold that claims 9, 10 and 11 are 
invalid. Why? Because they did not fall within the 
specification of less than one per cent, as it defines in 
this opinion the critical amount, and I say to your 
honor that by no forced construction can the effect of 
this decision be avoided by this plaintiff; by the artful 
use of words, segregating a single line from the utter- 
ances of that court and reading it, so to speak, into a 
disclaimer, any more than if this court should say, 
“No, you can’t do this, though if you do a certain 
thing then you will be permitted to do it.” I could not 
argue on that that this court had said “No, you can’t 
do it.” They take a single line and by artful use of 
that line change the effect of the decision. They put a 
statement in the disclaimer which would render it ab- 
solutely meaningless. Can they be heard to contend, 
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in the light of this decision, that the Supreme Court 
held that their invention embraced the use of an amount 
of oil, say, equal to three per cent upon the ore? 3.6 
for instance, the Cattermole proportion, as I recall? 
That is a small amount of oil. It was that very feature, 
as it appears from the record of the Hyde case on file 
in this court and which is now before your honor—that 
was represented as a small amount of oil. It appeared 
that there was a resultant froth. It is true that coun- 
sel drew, as the records show, a metaphysical distinc- 
tion upon the ground that there was more oil in the 
froth. Be that as it may, the Supreme Court in re- 
viewing that record declared that their patent ceased at 
an amount within one per cent, and that claims Nos. 9, 
10 and 11 were invalid. Why? Because there was 
a use of more than a fraction of one per cent. The 
merest tyro in reading that decision could place no 
other construction upon it, and yet in this disclaimer 
which is here now on file, and the only disclaimer that 
we have, it disclaims—note the artful manner in which 
it is put—it disclaims claims 9, 10 and 11, except as to 
the result obtained by the use of oil in a quantity 
amounting to a fraction of one per cent upon the ore. 


In this verified record, which is before the court, it 
conclusively appears, and your honor saw the demon- 
stration in this court room, that the result is the result- 
ant froth; that is the result of the application of these 
processes; the result is the same, the resultant froth, 
and the Supreme Court has limited their patent to the 
use of less than one per cent of oil—they disclaim 9, 
10 and 11, but at the same time assert that it extends 
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to three per cent or four per cent or any other per cent, 
which any court, any place might at any time hold to be 
a small amount of oil. Therefore I say that they have 
disclaimed nothing; they have eliminated nothing, as 
was done in the Silsby-Foote case; they have not elim- 
inated as was done in the McCormick case or the Hull 
case, or any of the cases cited by the distinguished 
counsel for the plaintiff. It is a claim without a limita- 
tion; they have eliminated nothing. And in this court 
here and now, after that decision, they are asserting 
the right to claim all that they have ever claimed be- 
fore the decision of the Supreme Court of the United. 
States—hence, your honor, the delay. Hence the de- 
lay. It was the desire to artfully seem to yield, with- 
out yielding, and even though conquered in that re- 
spect, they are still unyielding. They are as unrecon- 
structed today as the man who fired the first shot in 
answer to the one at Fort Sumpter; they have yielded 
nothing in principle and they yield nothing in law. 
And so they have come to this court, and in language 
eloguent and appealing, in the lack of analysis—they 
say to this court—‘Dare this court apply this rigor- 
ous rule of law and destroy what is ours or what 
would have been ours if we had only filed this dis- 
claimer? Will we be forced to yield this valuable pat- 
ent because we have not filed a disclaimer?’ They 
have sought to avoid the provision of that law, and 
they must pay the penalty. 


There was a statement made of which I took note at 
the time, in reference to their right to apply to the Su- 
preme Court of the United States for a rehearing. 
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That rule is simply the equity rule, and it permits any 
party to make application for a rehearing during the 
term in which the decision is rendered. There are two 
ways—we must not take these rules to be formed 
wrongly, because the rules are supposed to have been 
born and were born of intelligent thought directed to 
the conduct of litigation. They could have filed a pe- 
tition for a rehearing, or they could have ordered this 
mandate down, and when they ordered this mandate 
down—and it is of record here whether physically pres- 
ent or not—it is filed; Mr. Williams offered it and it 
was accepted to be filed when it arrives—that is before 
the court, and when they have ordered that mandate 
down and have filed no petition, and when the rule of 
law required them to act in a manner that was expe- 
ditious and not to delay in doing what the decision of 
the Supreme Court required them to do—and _ they 
ordered that mandate down, then they stand in law as 
having surrendered their right to petition for a rehear- 
ing. So this is not an excuse for a delay in the filing 
of a disclaimer, and they have not filed a disclaimer 
within the meaning of the law. 


It would be but a mere matter of repetition to dis- 
cuss the law of this case, because | find no reason to 
differ with the principles of law read by Mr. Kenyon 
from his long and able brief. He has not cited a case 
that is in opposition to any that we have cited. The 
simple distinction exists between all of those cases in 
which he referred to the lapse of time, and the cases 
to which I referred this morning—the simple distinc- 
tion exists that mine were utterances of the Supreme 
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Court of the United States, and he never cited one 
single Supreme Court decision to your honor upon the 
question of the right to file a disclaimer after a decision 
by that court. That is the simple distinction between 
those cases. The only other distinction between the 
cases that I cited and those which Mr. Kenyon cited 
are that Mr. Kenyon sought to construe certain cases 
as eliminating or yielding certain features of certain 
claims of patent, while in the cases I cited the yielding 
was an entire giving up of those rights claimed. I do 
not assert that they could not yield those claims in 
part, but where they yield them in part, they irrevocably 
and irretrievably surrender a part of what they did 
own; not what Mr. Kenyon referred to as a dedication; 
they only returned to the public what did belong to the 
public, and never was the property of the patentee. 

So that is the distinction of the law of those cases, 
and we submit this matter to your honor, and do it, 
feeling that our position is even stronger in the light 
of the language of the disclaimer filed here in than it 
would have been if it had not been filed at all, because 
the reason is taken from their own disclaimer, that 
reason being, as I have just stated, that they were re- 
reluctant to surrender anything under this decision. 
We submit that this disclaimer has not been filed with- 
out unreasonable neglect and delay, and’ we submit 
further that, by their so-called disclaimer they have 
yielded nothing, therefore the disclaimer should be con- 
sidered as not having been filed at all. 

(Recess. ) 


THE COURT: Well, gentlemen, I need not say to 
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counsel, of course, that while the court is presumed to 
know all law, there is some patent law with which it 
is not familiar. As a matter of fact this is the second 
seriously contested patent case that has been tried in 
this court in five years, my present incumbency; and 
of course there is a great body of patent law with 
which I am not familiar. When you were stating what 
Was to be proven in this case, why it certainly seemed to 
me it was not within the language of that statute, and 
turning back to the 15th Howard, it seems to me, that 
they had found it to be within the statute largely from 
construction—more than from the necessities of the 
case. 


Even within the Morse-O’Reilly case they hold that 
Morse had tried to cover all future inventions of ma- 
chinery which by means of the electric telegraph might 
print at a distance, which seems to me to be a different 
thing than what is involved in this case. The statute 
says, claiming something that had theretofore been dis- 
covered, and that is not what would seem to me to be 
this case. However, the plaintiff himself seems to 
think that it is, and of course the court is not inclined 
to quarrel with their attitude in that matter, and un- 
doubtedly since the O’Reilly case a large body of law 
by decisions has firmly established the principle of 
this. 

This patent in the Hyde suit seems to have been 
held invalid as to claims 9, 10 and 11, and the court in 
so declaring declared that the patent must be confined 
to the results obtained by the use of oil within the 
proportion often described in the testimony and in the 
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patent—which we have called the critical proportions, 
a fraction of one per cent of oil to the ore. Claims 9, 
.10 and 11 in the patent run higher than the critical pro- 
portion of oil, a fraction of one per cent, and do not 
define the quantity in that way, but speak of it as using 
a small quantity of oil. 


Now, the court having held those invalid, and ap- 
parently they being within the disclaimer statute, the 
plaintiff has filed a certified copy of his disclaimer, 
wherein he says: 


“Does hereby disclaim from claims 9, 10 and 11 * * 
* any process of concentrating powdered ores, except- 
ing where the results obtained are the results obtained 
by the use of oil in a quantity amounting to a fraction 
of one per cent on the ore.” 


The court does not understand how the use of any 
other process is to be dealt with than ‘that set out in 
this patent, and that part of it defined in 9, 10 and 11 
or any other results other than that arrived at by the 
use of the process of the patent—oil, and in some acid, 
heat in others, and agitation in others, for the purpose 
of securing the froth. If, as the cases seem to hold, a 
claim which is in part ambiguous, as I say this is, that 
comes within the disclaimer statute, the court is of the 
opinion that the disclaimer in this part would be suff- 
cient, for this reason he has to disclaim the excess over 
and above what he has invented; he has to make his 
patent to that extent specific and definite and free from 
ambiguity. These claims, 9, 10 and 11, as they now 
stand, have embodied within them and include within 
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them a portion of the process which is called the use 
of a fraction of one per cent of the oi] with the ore. 
That is included within it—I see no reason why he 
cannot exclude or except that to which he has a right 
and that which is included. The language as it now 
stands in 9, 10 and 11 will permit him to use a fraction 
of one per cent of oil in the operation of his process, 
and it might be construed—and this I take it is its 
vice—according to the decision of the Supreme Court 
as permitting a percentage of oil above one per cent. 
Exciudine, as he does, all except a traction of one pen 
cent of oil, he retains simply that to which he is entitled 
by the specifications and the other claims of patent; 
they are specincally set out therein. I know of neth- 
ing in the cases read which would require him to give 
lip tis) pordion of tie claim, for it is a pareeom tac 
claim. The law does not seem to require that, that an 
entire claim shall be abandoned, but only an excess of 
that which is held to be valid, in accordance with the 
other terms and specifications and claims of the patent. 


In referring to the time of the filing, the statute 
fixed no time, other than to say that it shall not affect 
any pending suit only insofar as the question of un- 
reasonable neglect and delay are concerned. The court 
would be very loath to hold, regardless of the right to 
apply for a rehearing in the Supreme Court, that some 
100 days after the decision, or a little more—perhaps 
110—and something like 75 after the mandate came 
down—that such a delay in a case of this kind, a patent 
of this nature, would involve unreasonable neglect and 
delay. Of course I take it in patent law—lI think I can 
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venture that far—that the iaw is not thinking solely 
and only of the possibility of damage to the litigating 
party, the defendant here—but also of the rights of the 
public, in constructively insisting that there shall be no 
unreasonable delay or neglect in making a disclaimer. 
The court can not see that there has been any unreas- 
onable neglect or delay here, and the court will so 
hold. 


The court will say further at this time that of course 
both parties are here prepared to try this case, and the 
court intends that you shall try it, and be permitted to 
try it, on the merits. Many of the court’s rulings may 
be more or less tentative. If there is shown reason in 
the final argument to change its ruling on the law, the 
court will do so. Of course it will not take anyone by 
surprise nor operate as an injury to either party, not 
having had the ruling made exactly at the time that it 
is called for. So the court will not hesitate to change 
its views of the law. 


_ The objections to the admission of this disclaimer are 
overruled. 


The defendant asked and was allowed an exception. 


MR. WILLIAMS: JI don’t know that I made it 
quite clear that in offering the record in the Hyde case 
in evidence I included the decrees that have been 
entered therein since the time when that record was 
first offered in evidence in this suit, including the final 
decree which was entered today. I include them and 
offer them in evidence. 
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Now, there are certain depositions which were taken 
in 1914 and which have been on file in this court for 


some three years or so. Those are the depositions of — 


Hugh N. Line, Ernest O. Jacobson, and Charles Fred- 
erick Chandler. Those depositions are now offered in 
evidence. 


In connection with the taking of those depositions, 
certain articles were marked for identification. They 
are described in the depositions. I regret that I have 
not those articles here physically present, but they 
were the seal of the car, the number of the car, a bag 
and a bottle of concentrates, and they will be in my 
physical possession about Wednesday morning, and I 
merely wish now to offer them in evidence as described 
in the depositions, and will actually produce them later 
if there is no objection. 


MR. KREMER: They are all the articles that were 
imarked for identiheation? 


MR. WILLIAMS: Yes, as described in the deposi- 
tion. 


MR. KREMER: I don’t recall whether the record 
shows any objection to the introduction of these ar- 
ticles or not; if so, you may introduce them now and 
we will reserve the right to renew the objections to the 
court when they are produced, provided there were 
any objections made at the time. 


THE COURT: Were they introduced in evidence? 
MR. WILLIAMS: They were marked for identi- 


fication, but not introduced. 


ee 
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THE COURT: You may renew the objections when 
they are produced. 

MR. KREMER: Yes, if there were any objections 
noted at the time. 

MR. WILLIAMS: Counsel for the defendant and 
myself have agreed to make a stipulation as to the in- 
fringement. Mr. Scott pleads that he has not had time 
to state the exact terms of that stipulation, and I can 
not now put it in evidence, but we have agreed upon a 
stipulation which will describe sufficiently the operations 
of the defendant, to make it unnecessary for us to 
produce any further proof on the subject of the acts, 
which we charge to be infringements. We have one 
other subject as part of our prima facie case, which 
will receive the attention of Judge Garrison. 

MR. GARRISON: If your honor please, we have 
served on counsel for the defendant a notice and a sup- 
plementary notice, to produce, and before proceeding 
with our oral testimony I desire to have the response 
of counsel for the defendant to the various items in 
the notice to produce and in the supplementai notice. 
The first item is, “any and all agreements, contracts, 
written undertakings, or written memoranda between 
James M. Hyde and the Butte & Superior Mining Com- 
pany, by whatever name said company was known, or 
any one who was acting or purporting to act for it 
from January Ist, 1911, to date, or if they have not the 
originals of any such, then copies of the same. What 
is the response to that question? 

MR. KREMER: The notice was served upon me 
personally this morning, if your honor please. I deliv- 
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ered the copy that was served upon me to Mr. Bruce, 
and a search is now being made to see what, if any- 
thing, we have. Are you going to proceed down with 
your list of items? 

MR. GARRISON: Yes; my intention was to pro- 
ceed down with my list of items and get your response 
to each, unless you can make a comprehensive response, 
and save time. 

MR. KREMER: Tf might do that. Insofar as the 
documents and matters referred to are concerned, the 
saine statement applies, that we are making a search 
fon them, . 

THE COURT: It was served on you this morning? 

MK. GARRISON ge hatas perfectly reasonable: 

MR. KREMER: I think that the general response 
will suffice. As to the portion of the subpoena duces 
tecum that is directed to me personally, I would say as 
to that— 

MR. GARRISON: I have not spoken about the 
subpoena duces tecum; I am speaking about the notice 
to produce. ; 

MR. KREMER: Well, it is the same thing. 

MR. GARRISON: I ask you to respond to the 
notice to produce. 

MR. KREMER: That is what [ am doing. The 
part that applies to correspondence by counsel, I may 
as well state to you now as at any other time, that, as 
far as the correspondence of counsel is concerned, un- 
der the rule of privilege and not being relicved by my 
client, it naturally follows that I would decline to pro- 
duce any correspondence of a professional character 
with reference to my client’s case. 
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MR. GARRISON: Do I understand that as far as 
the notice to produce 1s concerned, your response to that 
part of it which refers to correspondence between Hyde 
and the officials of the company is that you have not 
yet had time to make such search as will enable you to 
make a proper response? 


WERE ISREMER: Exactly. 


MR. GARRISON: As far as that goes, we cannot 
go on until they have made search and responded, be- 
cause we cannot produce oral evidence as to these docu- 
ments until they have failed to produce the originals. 


With respect to the item concerning the correspond- 
ence to which Mr. Kremer referred, the request as to 
that is in the supplemental notice, and reads as follows: 
“All letters and copies of letters from the officers, em- 
ployes, managers, superintendents, counsel or attor- 
neys for the company to the attorneys or counsel for 
James M. Hyde, in Minerals Separation, Limited, 
against Hyde, or to Kremer, Sanders & Kremer, at- 
torneys or solicitors for Hyde, or to J. Bruce Kremer 
or to Thomas F. Sheridan or Walter A. Scott, or to 
sheridan, Wilkinson, Richmond & Scott, or to Sheri- 
dan, Wiikinson & Scott, counsel for Hyde, respecting 
or referring in any way or in any part therein to the 
conduct or management or control or direction, or con- 
tinuance or discontinuance, or the method or means 
of continuance of the defense of said Hyde therein, 
and all letters and copies of all letters from said attor- 
neys for Hyde or from said counsel for Hyde, or any 
of them, to the company or to any of its officers, attor- 
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neys, counsel or employes, respecting or relating in any 
Way or in any part to the conduct or management or 
control or direction or continuance or discontinuance or 
the methods or means of continuance of the defense of 
said Hyde in said ease.” 


Now, we are not asking for any confidential com- 
munications between Hyde and his counsel; we are 
asking for communications between the Butte & Su- 
perior Mining Company and counsel for Hyde. Now 
unless Mr. Kremer is making a response in confession 
and avoidance, | cannot understand the nature and 


ee 


propriety of his response. He says, *“You have called 
upon us to produce correspondence between the Butte 
& Superior Mining Co., which was not my client in the 
Hyde suit, and Hyde or counsel for Hyde, and I re- 
fused to respond.to that because of the doctrine of 
privilege.” The doctrine of privilege can only be urged 
where a relation of counsel and client exists. Now, if 
Mr. Kremer will admit now upon the record that he 
and Mr. Scott and these other gentlemen represented 
the Butte & Superior Mining Company in the Hyde 
case, then of course it will be a matter protected by the 
doctrine of privilege under the familiar application of 
that doctrine; but if they were representing Hyde and 
not representing the Butte & Superior Mining Com- 
pany in that suit, then correspondence between the 
Butte & Superior Mining Company and them as coun- 
sel for Hyde certainly is not protected by the doctrine 
by any doctrine of privilege that I have 


of privilege 
ever heard of in any court in the land. | therefore in- 


sist that I am entitled to it. 
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MR. KREMER: TI think that I can answer that 
quite generally. 1 thought you were directing your re- 
marks to the Hyde matter. We represented James M. 
Hyde in that case, but [ am quite sure that I can re- 
spond now by saying that there is no correspondence 
between ourselves as to the conduct of that case, direct- 
ed to the Butte & Superior Copper Co. Limited. If 
there is, why we will search for it and examine it, and 
if we think it is proper matter under your subpoena, 
we will submit it to the court subject to any objection 
we may have. 

MR. GARRISON: That removes the misunder- 
standing, We are not calling, of course— 

MR. KREMER: I promise subject to that— 


MR. GARRISON: You admit there can not be any 
privilege under this question? 

MR. KREMER: As far as Mr. Hyde is concerned, 
{ will state that, while I don’t think there is anything 
important, yet, if it was only as to the color of some- 
one’s hair and it transpired during that employment, I 
don’t think that I should testify to it or divulge it ex- 
cept by the permission of Mr. Hyde; but I do not deem 
it of any great importance except to myself as a prac- 
titioner. 

MR. SHERIDAN: As far as we are concerned, ' 
your honor, I refer to Mr. Scott and myself—we got 
this notice this morning, and we are 2,000 miles or 
1,500 miles away from our office, and I don’t see how 
they expected us to comply with it unless they want to 
delay the case long enough for us to go back to Chi- 
cago and search the files; no clerk can do it. They 
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could not tell the difference between matters proper un- 
der the subpoena and improper. I don’t see why they 
could not have notified us two or three or four weeks 
ago. They knew long enough in advance what they 
would want. 

MR. GARRISON: We were misled by the testi- 
mony given by Hyde as to the relationship existing be- 
tween him and this company, until our good fortune 
opened our eyes as to the truth. 

THE COURT: You are not asking the impossible? 

MR. GARRISON: No, sir, certainly not. 

THE COURT: You cannot ask the court to sit here 
and wait until these matters are supplied to you, very 
long? 

MR. GARRISON: No, sir, we will not; if these 
gentlemen will respond with respect to what is here 
within their own knowledge, and that is ample, we will 
waive the rest. 

THE COURT: They say they are making a search, 
and I suppose they will do so. 

Mik, GAREY ON a) Yes, sir. 

MR. KREMER: Furthermore, in order that Judge 
Garrison may not further misunderstand, under the 
issues in this case it will be our position that any and all 
of the documents called for that are in that notice or 
in that subpoena duces tecum, are wholly incompetent, 
irrelevant and immaterial for any purpose, there being 
no issue in this case that would justify their introduc- 
tion, if they did in fact exist, and for the further reason 
that by proceeding against this defendant in the man- 
ner in which they have, instead of proceeding in the 
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original Hyde case by supplemental proceedings, they 
are estopped and now disbarred from raising any such 
contention as that which they seemingly are attempting 
to raise here, by a etween Hyde and the Butte 
& Superior, the allegations of the bill not being suffi- 
cient to justify such a proceeding. And further under 
the allegations of the bill the issues in this case, the 
Butte & Superior Company could not, taking the alle- 
gations of the bill with reference to Hyde and the 
Butte & Superior as true for the sake of the argument, 
they could not raise an issue that would prevent the 
Butte & Superior from having its day in court. The 
same question was raised and argued somewhat before 
this court, as I recall, upon one of the applications for 
an increase of bond. The statement was made there 
that this case was res adjudicata as to the Butte & Su- 
perior, and if I recall your honor’s position— 

THE COURT: I don’t remember it that way. I 
think it was at the time the injunction was applied for. 

MR. GARRISON: Yes, it was on an application 
for injunction. 

MR. KREMER: Well, it was in one of those pro- 
ceedings, [ don’t remember just which one. 

MR. GARRISON: The court said there were not 
sufficient facts before him then to reach that conclu- 
sion. 

MR. KREMER: But there was sufficient before the 
court upon the application for the increase of the 
bond; but that was several years ago. 

THE COURT: Well, I.suppose that your objection 
may be made when they offer their defense in that re- 
spect. 
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MR. GARRISON: That is the only other evidence 
that we have, stipulllaion taking the place of the evi- 
dence as to the matter of the infringement, and then 
we are prepared to close. 

THE COURT: The stiptlation as to the alleged in- 
fringement, and about the matter being res adjudicata 
cit 1S: 

MR. GARRISON: Yes, sir, with that exception we 
are prepared to close. 

THE COURT: [Is that pleaded? 

MR. WILLIAMS: Yes, it is pleaded without ques- 
tion. 

MR. KREMER: There is a question, and it 1s 
question of law, too. There is no allegation seeking to 
show that it is res adjudicata in this. That will appear 
from the face of the bill itself. They allege in this bill 
that the Butte & Superior Copper Company, Limited, 
confederated with Hyde, but there is no basis there for 
showing that the Butte & Superior was a party to that 
suit. The bill speaks for itself. 

MR. WILLIAMS: Read clause 8. 

MR. KREMER: Yes, I will read clause 8. “On 
information and belief, that the defendant herein con- 
federated with the said James M. Hyde in the acts of 
infringement complained of in the said suit against the 
said James M. Hyde and was an actual defendant 
therein, and conducted the defense of said James M. 
Hyde for his services in assisting in the defense of the 
said suit; that the acts decreed in the said suit to be 
acts of infringement were carried on under certain let- 
ters patent issued to said James M. Hyde on April 2, 
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1912, No. 1,022,085, and that since the conimencement 
of said suit the said James M. Hyde assigned to the 
defendant herein all of the right, title and interest of 
the said James M. Hyde in, to and under his said let- 
ters patent No. 1,022,085, for, to and in the County of 
Silver Bow and State of Montana, that the acts de- 
creed in the said suit to be acts of infringement 
were carried on in the mill of the defendant herein and 
by the employes of the defendant herein and have been 
continued by the defendant herein in the identical ap- 
paratus used by the said James M. Hyde; and that this 
defendant is a joint tort feasor with the said James M. 
Hyde in the acts thus decreed to be infringements and 
is in privity with the same James M. Hyde and is 
bound by the said decree against the said James M. 
fayde.”’ 

That is all a matter of conclusion. This company 
could, from the standpoint of law, could have financed 
Mr. Hyde. That would not have made them a party 
to this suit. And their bare statement that it was a 
party defendant was sufficient in law. So, under the 
very allegations, this bill 1s framed upon an infringe- 
ment, not by Hyde, but an infringement, as is testified 
to in this case, by Mr. Lite and Mr. Jacobspn, and Dr. 
Chandler, and will be supplemented by the proof that 
you will offer. 

And it is the act of infringement that has made the 
basis of this complaint. 

MR. WILLIAMS: No, every action. 

MR. KREMER: You cannot cover that by a gen- 
eral conclusion that somebody is a defendant in this 
case. 
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MR. WILLIAMS: What about conducting the de- 
tense of said suit? | 

MR. KREMER: Absolutely insufficient. 

MR. WILLIAMS: And paying for the expenses 
thereof. 

MR. KREMER: You have a perfect right to pay 
the expenses of any litigation you see fit. 

MR. WILLIAMS: And conducting the defense? 

MR. KREMER, The only thing you could possibly 
come in ea be an act of champerty in main- 
tenance. 

THE COURT: Of course the question would be 
whether he was your servant throughout and whether 
you were defending him as your servant and thus de- 
fending yourselves at the same time. 

MR. KREMER: There is no allegation that Mr. 
Hyde was our servant. 

MR. GARRISON: I don’t understand your honor 
is going to pass upon this until it is raised in the proper 
manner. , 

MR. KREMER: Then we will faire it upon the 
demand here set forth and the statement of counsel 
that they are ready to proceed, ready to close their case 
about the presentation of this proof on those docu- 
ments that they now demand. We then ask that the 
case proceed for the defendant for the reason that upon 
their own statement it is incompetent, irrelevant and 
immaterial and has no bearing upon the issues in this 
case and is not properly within the pleadings and the 
issues here raised. I think now it places it properly 


before the court. 
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THE COURT: Well, I will overrule your objec- 
tion at this time, or your motion, whichever you make 
it, but when we come to offer this, if you want to be 
heard further, [ will hear you. 

MR. KREMER: Then we will renew the objection 
whenever the documents are presented. 

fae COURT: Certainly. Then you are not pre- 
pared to proceed further today? 

MR. WILLIAMS: Very sorry. 

THE COURT: Will this stipulation be ready in 
the morning? 

MR SCOTT: I think, your honor, they will be 
ready in the morning. I want to verify the figures. 

MR. GARRISON: Do I understand from the oth- 
er side that insofar as your own records here are con- 
cerned, the records of the company and your own per- 
sonal records you will be able to respond by tomorrow 
morning? 

MR. KREMER: As far as my own personal rec- 
ords are concerned I can respond now. 

MR. GARRISON: I want it upon the record at the 
proper time. 

MR. KREMER: You can have it upon the record 
now that there is nothing, so far as I am concerned. 

MR. GARRISON: I shall ask it all over again. All 
[ want to know now is whether you can answer tomor- 
row morning? | 

MR. KREMER: Wait until tomorrow morning. 

MR. GARRISON: I was trying to ascertain the 
fact. 

THE COURT: Well, they must have such time as 
is reasonably necessary to respond. 


t 
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MR. GARRISON: We have endeavored to ascer- 
tain what they propose to do. 


THE COURT: They will try to be prepared in the 
morning, 1 suppose, or the next morning. We will 
now suspend until tomorrow morning at 10:00 o'clock. 

WHEREUPON an adjournment was taken until 
Tuesday, April 17, 1917, at 10:00 o’clock a. m. 


DUS ee PRI 17 Dee 


MR. GARRISON: If your honor please, we are 
ready now to receive the response of the solicitors for 
the defendant to our notice to produce and to our sup- 
plemental notice to produce. 


THE COURT: Gentlemen, are you prepared to re- 
spond this morning? 


MR KREMER | am. 


MR. GARRISON: The first item is, any and all 
agreements, contracts, written undertakings or written 
memoranda between James M. Hyde and Butte & Su- 
perior Mining Company, by whatever name said com- 
pany was known, or anyone in its behalf or’ purporting 
to act for it, from January ist, 1911, to date, orui yam 
have not the originals of any such, then copies of the 


Same. 


MR. KREMER: We have a copy of a contract. | 
will furnish you not only a copy of the contract with 
Mr. Hyde, but. although it possibly ts not called for 
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there, yet this is a modification of that contract, and I 
will give you the entire agreement. I suppose you wish 
to offer them. If so, then we will object. Perhaps you 
would like to look at them first. 

MR. GARRISON: I would. 

THE COURT: Have you quite a number of docu- 
ments that are called for? | 

MR. KREMER: I think the document which Judge 
Garrison has now is about all we wiil produce. The 
other correspondence that we have is of the character 
calling for a certain size of this or that piece of ma- 
chinery. There is also the matter of the expense of this 
Hyde litigation. 

MR. GARRISON: Perhaps we had better go ahead 
with our notice, and if you will furnish them we will 
take them all and look at them. 

THE COURT: Of course I do not care to sit here 
and watch you read. I will give you time to look over 
them. If you have any more that you intend to pro- 
duce you might produce them. Have you others? 

MR. GARRISON: Yes, sir, I will read the next 
item. 

“Any and all letters from James M. Hyde to the 
Butte & Superior Mining Company (by whatever name 
said company was known) or to anyone in its behalf or 
purporting to act for it, from January Ist, 1911, to 
date, or if you have not the originals thereof, then 
copies of the same.” 

MR. KREMER: Judge Garrison, in that connec- 
tion, you would be compelled, I think, to make that 
more specific. You are not entitled to all correspond- 
ence. If your request is for all correspondence as to 
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any particular feature, perhaps we can find it, and we 
will assist you to our utmost endeavor; but it is too 
broad as it stands. This is not a fishing expedition. 
We are perfectly willing to produce anything that we 
have that is germane to this case. 

MR. GARRISON: We think that everything that 
James M. Hyde wrote or received commencing January 
Ist, 1911, about the time he left our employ and entered 
the employ of the defendant, that has to do with his 
employment or with the flotation process or with our 
patent or with his alleged patent is relevant to this suit. 

MR. KREMER: Even if he installed a gallows 
frame for us? 

MR. GARRISON: If ie was in your employ- 
ment. 

MR. KREMER: He was never in their employ- 
ment, as far as that is concerned. I don't think you 
have a right to ask for everything this way. This is 
not a proceeding in search and seizure. 

THE COURT: Of course it is understood to apply 
solely to their relations together. 

MR. GARRISON: Anything applying to their busi- 
ness relations. 

THE COURT: .As to the matter of this concentra- 
tion business under this process; it would be limited to 
that. Of course the notice is broader than that. 

MR. KREMER: Yes, sir; it calls for everything. 

MR. GARRISON: It is broader than that because 
we did not know what shape the matter might assume; 
if they admit that they had correspondence with him 
directed to this matter— 
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THE COURT: That is all the defendant will be 
required to produce, letters passing between Hyde and 
the Butte & Superior Mining Company, by whatever 
name it was known, relating to their operations in the 
concentrator and in connection with this flotation proc- 
ess. Are you prepared to furnish any such now? 

fie IREMER: Yes, sir, in a moment. 

MR. GARRISON: The next item is, any and all 
copies of letters from the Butte & Superior Mining 
Company (by whatever name said company was 
known) or by anyone on its behalf or purporting to act 
for it, to James M. Hyde, from January Ist, 1911, to 
date. 

THE COURT: That is, relating of course to the 
process and the suit that is pending. 

MR. KREMER: We will produce them. 

MR. GARRISON: Any and all pay rolls of the 
Butte & Superior Mining Company (by whatever name 
said company was known) on which the name of James 
M. Hyde appears, from January Ist, 1911, to date, and 
if you have not the originals, then copies thereof. 

MR. KREMER: There are none. 

MR. #RESTER: Any and all canceled checks of 
the Butte & Superior Mining Company (by whatever 
mame said company was known) on which the name of 
James M. Hyde appears, from January Ist, 1911, to 
date. 

MR. KREMER: I have three, I believe, that I will 
give you. 

MR. GARRISON: The check books of the Butte & 
Superior Mining Company (by whatever name said 
company was known) or whoever paid out the funds 
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for and on behalf of the said company to James M. 
Hyde containing the stubs of the checks on which the 
name of James M. Hyde appears, from January Ist, 
1911, to date. 

MR. KREMER: We did not use check books; we 
used vouchers, and the voucher will give you the same 
information. 

MR. GARRISON: The books of account of the 
Butte & Superior Mining Company (by whatever name 
said company was known) from January Ist, 1911, 
showing the account or accounts between Butte & Su- 
perior Mining Company (by whatever name said com- 
pany was known) and James M. Hyde, or if there is no 
separate account or accounts of that character, then the 
books showing any and all payments to said James M. 
Hyde from January Ist, 1911, to date. 

MR. KREMER: Those books are in New York, but 
1 think from the data we will furnish you, that that will 
be covered—all that possibly might appear in the books. 

MR. GARRISON: Particularly a copy or draft of 
a memorandum of agreement, whether the same be 
signed by both or one or neither of said parties, be- 
tween Butte & Superior Mining Company (by what- 
ever name said company was known) or anyone acting 
on its behalf or purporting so to do, and James M. 
Hyde, in the year 1911 relating to the erection of a flo- 
tation plant at Basin, Montana, and the arrangement 
with James M. Hyde concerning the same. 

MR. KREMER: That is the one that I furnished 
to you. 

MR. GARRISON: Oh, yes. Then the next ts, at 
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letters from officials, employes, managers or superin- 
tendents to the company or to any officer or attorney 
of the company regarding the matter of securing the 
services of James M. Hyde, or securing the benefit of 
the knowledge of James M. Hyde regarding the flota- 
tion process of ore concentration, and any and all let- 
ters from the company to any of its officers, employes, 
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James M. Hyde ”’ or the bene 


after “ Hydo ” fit of the knowledge of 


ployes, managers, superintendeits, Luunsr. -- 

of the company, to the attorneys or counsel for James 
M. Hyde, in Minerals Separation, Limited, against 
Hyde, or to Kremer, Sanders & Kremer, attorneys or 
solicitors for Hyde therein, or to J. Bruce Kremer or 
foe nomas F. Sheridan or to Walter A. Scott, or to 
Sheridan, Wilkinson, Richmond & Scott, or to Sheri- 
dan, Wilkinson & Scott, of counsel for Hyde therein, 
respecting or relating in any way or in any part to the 
conduct or management or control or direction or con- 
tinuance or discontinuance or the methods or means of 
continuance of the defense of said Hyde therein. 


MR. KREMER: There is nothing but the corre- 
spondence that passed between the counsel for Mr. 
Hyde, that is, between Mr. Sheridan and Mr. Scott and 
myself, in the preparation and conduct of the Hyde 
case, which of course is privileged and I don’t think I 
ought to produce that. 


MR. GARRISON: It is your response that there is 
no correspondence with the managers of the Butte & 
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Superior Company or the attorneys for the Butte & Su- 
perior Company, and the attorneys representing Hyde, 
on the matter; is that your response? 

Mik. KREMER: Yes, in this manner—I want to ~ 
qualify it. Of course you understand that I am now 
and have been since its organization, the attorney for 
the Butte & Superior Mining Company, but my corre- 
spondence with Mr. Hyde and with Mr. Sheridan in 
connection with Mr. Hyde and the Hyde case was in 
the case in which I represented Mr. Hyde. So don’t 
misunderstand me. 

NMR. GARRISON: I think we are entitled to Wie 
correspondence from Mr. Kremer, the attorney for the 
Butte & Superior Mining Company, with the attorneys 
appearing for Hyde; that can not be privileged. 

MR. KREMER: There is no correspondence of that 
nature. As attorney for Mr. Hyde, 1 corresponded 
with my co-counsel, of course. 

MR. GARRISON: I realize that that is privileged 
and I do not call for it. I do call for any correspond- 
ence with Mr. Kremer, who says he was, from the be- 
ginning of the company, the attorney for the Butte & 
Superior Mining Company, with whoever appeared as 
counsel for Mr. Hyde in the Hyde suit. 

ii COURT) Vou say there is one suche 

MR. KREMER: No, there is none, but as counsel 
for Mr. Ilyde I had a great deal of correspondence 
with Mr. Scott and Mr. Sheridan, my co-counsel. I 
don’t know of a single instance in the Hyde case where 
1 wrote as attorney for the Butte & Superior; but after- 
wards, you understand, Judge Garrison, with the attor- 
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neys of the Butte & Superior there has been a great 
volume of correspondence between us in connection 
with that suit. 

MR. GARRISON: Your honor sees my difficulty. 
I realize, of course, that I have no right to and I do 
not call for any correspondence between counsel repre- 
senting the defendant Hyde; but I am entitled to all 
correspondence in which the writer was representing 
the Butte & Superior, and not representing Tyde, even 
though he might be the same person. 

MR. KREMER: Well, there is nothing of that sort. 

THE COURT: That might be, but he has answered 
that there is none such. 

MR. GARRISON: Every time he answers he quali- 
fies it, and that makes it difficult. 

MR. KREMER: I do not want to mislead you, and 
yet I want,to make a truthful statement, so I must 
qualify in order to state it correctly; I cannot answer 
yes or no to such a question. 

THE COURT: Yes, that is true, and you must take 
his statement as qualified. 

MR. GARRISON: I want to understand if there is 
a dividing line, on one side of which I am entitled, and 
on the other side I am not entitled, and it is difficult to 
draw the line, because of the dual capacity in which 
Mr. Kremer served these two clients. 

THE COURT: There is a sort of twilight zone 
maere. 

MR. KREMER: Yo a certain extent, but there was 
a certain condition there that I am going to state later, 
which J think will clarify the Su STO, and then the 
way will be just as wide as a_cross street. 
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MR. GARRISON: I want to say this before this 
feature of the case is departed from: if it be the fact 
that the Butte & Superior Mining Company in any way 
directed the defense or participated in the defense of 
the Hyde suit, it is inconceivable that it did so without 
the action of someone on behalf of the Butte & Su- 
petior Company. It is possible, of course, that that 
participation and direction on behalf of the Butte & Su- 
perior Company was done by oral conversation, by 
word of mouth. If it were not, then our call is made 
for whatever writings there may be, and if the response 
of Mr. Kramer covers that, viz., that they have no 
copies or originals of any writing from or on behalf of 
the Butte & Superior Mining Company to Hyde or any- 
one representing Hyde with respect to the conduct of 
the Hyde suit, of course I will accept that, but I want 
it perfectly clearly understood that that is what I am 
asking for, and that is the thing to which [ am entitled 
to have a response. 


MR. KREMER: And that is to what J have re- 
sponded and in this connection your honor will bear in 
mind that the record shows from the statement of Mr. 
Hyde, in answer to a question propounded by Mr. Wil- 
liams, Mr. Hyde stated that he was paying for the de- 
fense of the suit by money furnished by the Butte & 
Superior Company. And the only thing, Judge Garri- 
son, that would mark any connection at all would be 
that in two instances I believe a bill from Sheridan, 
Wilkinson & Scott and Richmond for some number of 
dollars—not a great deal—several thousand, all told, 
was delivered to me. I O. K’d. it and passed it on to 
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the Butte & Superior. With that exception I can an- 
swer your question that there was no common repre- 
sentation. I trust that I make myself clear. 

MR. GARRISON: No, you do not make yourself 
clear to this extent: That, obviously, whatever the 
Butte & Superior did with respect to the contributing 
or directing of the payment of expenses, or what not, 
of the Hyde suit must be done by some one on behalf 
of the Butte & Superior Company. Now, if the en- 
gagement to do that was by word of mouth, then of 
course your response would be that there was no writ- 
ing. On the other hand, if that participation was evi- 
denced by a writing, then I[ have called for that writing 
and I am entitled to it. 

MR. KREMER: ‘There was no writing except as I 
say, “I have received your bill for so many dollars; 1 
have approved it and passed it on for payment.” I will 
furnish you that if you wish it. Aside from that, there 
is nothing. 

MR. GARRISON: Then their payment was not as 
a result of any undertaking or agreement. 

eae COURT: In writing, | assume? He is not 
under oath. 

MR. KREMER: Not that I know of. 

MR. GARRISON: Yes, I am asking for writing. 

MR. KREMER: No, nothing. I am trying to 
make by statements just as I would make them if I 
were under oath. 

MR. GARRISON: Then I am saying that the con- 
clusion of this is that there is no writing by which the 
Butte & Superior undertook to do anything, financial 
or otherwise, with respect to the Hyde suit. 
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MR. KREMER: [I think that statement is quite cor- 
rect. So far as [ know, I know of no agreement or ex- 
change of letters which specify the manner or the 
amount of what the Butte & Superior shall pay, and I 
have no such correspondence except which you will find 
in these copies that [ am going to furnish you. There 
are statements in there with respect to the expenses of 
this litigation; but you are now asking for correspond- 
ence between counsel. _ 

MR. GARRISON: Or between the companies. 

MR. KREMER: I[ have already told you T would 
furnish you with a part of that. 

MR. GARRISON: Perhaps the matter better rest 
until we see what they do furnish us, and then I can 
take advantage of your honor’s suggestion to amend my 
notice if there is something I have not covered, or re- 
new my notice if [ find there is something I think I am 
entitled to from them. 

MR. KREMER: We are perfectly willing. We are 
not trying to avoid the furnishing of anything we have 
except I do not want to place myself in the position of 
yielding up on behalf of a client something that I have 
no right, professionally, to yield. 

MR. GARRISON: The last item is: ‘All letters o1 
copies of letters from said attorneys for Hyde or from 
said counsel for Hyde or any of them to the Company 
or any of its officers, attorneys, counsel or employes 
respecting or relating in any way or in any part to the 
conduct or management or control or direction or con- 
tinuance or discontinuance of the methods or means of 
continuance of the defense of said Hyde in said case.” 
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MR. KREMER: The same situation would exist 
there. The company had nothing to do with the initia- 
tion of the litigation nor its prosecution. 

MR. GARRISON: Now, may we have a little recess 
to look over these papers? 

MR. KREMER: I think the shortest way to do this 
is to give them all the papers. 

THE COURT: What will this examination involve? 
The morning’s work? 

MR. KREMER: I wouldn’t think it ought to take 
them very long. 

MR. GARRISON: I should not think so. I should 
not think it would take us the morning. 

THE COURT: We will suspend until eleven o’clock 
or such time as | am advised you are ready to proceed 

(Whereupon a recess was taken.) 

MR. GARRISON: With permission of the court, 
{ desire to offer in evidence a copy furnished me by the 
defendant of an agreement made on the 22nd day of 
July, 1911, between the Butte & Superior Copper Com- 
pany, Limited, and James M. Hyde. I understand it 
will be conceded that the Butte & Superior Company, 
Limited, was the former name of the present defendant. 

MR. KREMER: It was, yes. Are you offering it? 

MR. GARRISON: I do offer it, yes, sir. 

MR. KREMER: To which offer the defendant ob- 
jects for the reason that the document is incompetent, 
irrelevant and immaterial; that under the allegations of 
this case the proof would not be admissible for any 
purpose and for the further reason that there is no suf- 
ficient basis for proof under a contention of res adju- 
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dicata; for the further reason that the document upon 
its face shows that it is a contract by and between the 
defendant company and James M. Hyde acting as an 
independent engineer, an independent contractor, for 
compensation at a contract price, which is of such a 
character as shown by the document, to preclude the 
contention that Mr. Hyde was an employe or an agent 
of the defendant company; for the further reason that 
it has not been contended and it is not now contended 
by counsel for the plaintiff that the Butte & Superior 
Company is bound by the decree alleged to have been 
entered in the so-called Hyde case; and, the foregoing 
being true, it is apparent for any one of the several 
reasons for objection interposed that the contract is in- 
competent, irrelevant and immaterial for the purpose 
of proving any contention of res adjudicata or estoppel 
herein; and for the additional and further reason that 
no foundation has been laid that would permit of the 
introduction of testimony seeking to establish res adju- 
dicata as against this defendant. 

MR. GARRISON: Does your honor want to hear 
me on that? 

THE COURT So you want to argued 

MR. KREMER: If we are going to reargue here- 
after all of the questions, I don’t want to waive the 
ruling now upon objection, but I take it from my past 
experience that we will have to reargue all of these over 
again. 

THE COURT: aitake iso. As aiiatter of couse 
if anything is not obviously incompetent, irrelevant nor 
immaterial the court will admit it for the sake of the 
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record and for the sake of a decision in a higher court, 
where it is to be assumed such a case will go. If we 
exclude anything, or have made any mistake in connec- 
tion with the admission of any evidence, the appellate 
court may have to send it back for retrial, but if it 1s in 
the record they can dispose of the case. 


MR. KREMER: I assumed your honor’s ruling 
would be pro forma. 


THE COURT: As far as the pleadings are con- 
cerned, J don’t understand that they would be obliged 
to plead it at all, although they have pleaded it prob-, 
ably after a fashion that might be criticised. It is the 
ordinary question relating to the title to a patent, a 
valid patent that they claim is infringed by the defend- 
ant. Now, the defendant sets up that the patent is not 
valid. That of itself, without pleading any further ad- 
judication, would permit the introduction by the plain- 
tiff of a former adjudication to estop the defendant 
from interposing that defense. J am speaking now of 
the ordinary rules of pleading and I do not suppose 
there is anything peculiar to patent litigation as to the 
pleading. While a rule exists to plead former adjudi- 
cation in patent proceeding I take it it is largely done 
to satisfy the old equity rule in cases where they are 
seeking a preliminary injunction. If A has quieted 
his title against B to a piece of property and afterwards 
sues B in ejectment, he simply alleges that he is the 
owner, does not allege that he has secured a prior adju- 
dication of title against B. If B attacks his title in any 
system of pleadings or replication, then it would be 
necessary for A to plead the estoppel in the replication. 
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No replication is necessary in equity proceedings in the 
Federal Court. Hence he can introduce it in evidence 
without having pleaded it. So I take it in this case it is 
to estop you from the defense of lack of novelty that 
you plead, and of course the plaintiff introduces it as 
part of its case in chief to obviate the necessity, if he 
makes his claim good, of the court first hearing the de- 
fense of the defendant, and afterwards taking note of 
the estoppel. The objection is partly based upon the 
assertion that there is no claim that the defendant is 
pound by the Hyde decree. I don’t understand that 
that 1s the attitude of the plaintiff. 

MR. GARRISON: Just the contrary. 

THE COURT: If it was, Of Course, as faras e-- 
toppel is concerned it would be immaterial. 

MR. KREMER: Do I understand that it is your 
contention, Judge Garrison, that the Butte & Superior 
Mining Company is bound by the decree in the Hyde 
case and that the decree in the Hyde case settles the 
controversy between the parties plaintiff and the de- 
fendant Butte & Superior Mining Company? 

MR. GARRISON: Does the court desire me to an- 
swer that now? 

THE COURT: Why, you may. 

MR. GARRISON: I do not’ want to take the time of 
the court unless the court wants me to. 

THE COURT: You may answer it at this time, to 
make your position clear to counsel. 

MR. GARRISON: Our contention is that Hyde had 
such a relationship to the defendant company that 
when they undertook the conduct of the defense of the 
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Hyde suit, the findings with respect to the validity of 
the patent and what constituted infringement in the 
Hyde suit estopped them from re-litigating these ques- 
tions in this suit. We do not, of course, contend that 
the decree binds them in the sense that, based on that 
decree, we could enjoin them or based on that decree we 
could recover damages, profits or costs from them. We 
do #e¢ contend that they are estopped by reason of their 
conduct from re-litigating in this suit that which they 
elected in the conduct of the Hyde suit to be caused to 
be litigated and settled therein as to the validity and 
character of an action which constituted an infringe- 
ment of a valid patent. 

THE COURT: The court so understands. 

MR. KREMER: They are taking the position then, 
as I understand it, that we are bound in part by the 
Hyde decree. 

ima COURT: The court understands it so. That 
is to say you are debarred and estopped from further 
litigating the validity of the patent. 

MR. KREMER: Then the res adjudicata only ap- 
mies to a part. 

THE COURT: Well, that might be a legal proposi- 
tion. At this time the court of course will overrule 
the objection and the documents will be received. 


The contract admitted in evidence and marked 
eee wNIIFE’S EXHIBIT 1. 


MR. GARRISON: — I now offer in evidence mem- 
orandum of agreement, a copy of which has been fur- 
nmished us by the defendant dated the 26th day of Oc- 
tober, 1911, between James M. Hyde and Butte & Su- 
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perior Company, Limited, by A. B. Wolvin, president. 

THE COURT: Is this another agreement? 

MR. GARRISON: This is a modification, sir, of the 
exhibit 1. 

MR. KREMER: To which the defendant objects 
tor the reasons hereinbefore set forth, and for the reaz 
son that it is incompetent, irrelevant and immaterial for 
any purpose whatsoever. 

THE COURT: The objection will be overruled. 

ee EB ik Ee xcepricn: 

Document admitted in evidence and marked 
PEAINTIE Sec Bit eZ: 

MR. GARRISON: I now offer in evidence a copy 
of letter dated September ZIst, 1911, addressed to 
James M. Hyde, Basin, Montana, unsigned, with type- 
written imitials indicating it to have been dictated by 
M. W. A., and we understand that the defendant con- 
cedes that this was Maxwell W. Atwater, the then 
superintendent of the defendant company. 

THE COURT: I understand you are offering this — 
as having been produced by the defendant upon your 
notice ? 

MR. GARRISON: Yes, sir; they were furnished 
us by the defendant. 

MR. KREMER: Yes, certainly we furnished them. 

THE COURT: Well, it may be received under yous 
original objection. 

MR. KREMER: Yes, sir; I was simply trying to 
ascertain if there was any additional objection. f 
make simply the same objection as to the last. 

THE COURT. Objecson overmicd: 


Defendant excepted. 
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Letter admitted in evidence and marked 
meviNGIPR’S EXHIBIT 3. 


(It was thereupon stipulated that the official reporter 
should make copies of all exhibits and that the orig- 
inals should thereupon be returned to the party pro- 
ducing them). 

MR. GARRISON: I now offer in evidence a 
letter furnished by the defendant, signed James 
M. Hyde, addressed to J. L. Bruce, dated April 24th, 
1913. J understand it is stipulated by the defendant 
that J. L. Bruce was at that date the manager of the 
defendant corporation. 

PS KREMER: Yes, sir. We make the same 
objection. 

THE COURT: Objection overruled. 


Defendant excepted. 


Letter of April 24th, 1913, admitted in evi- 
ence and marked PLAINTIFF'S EXHIBIT 4. 


MR. GARRISON: I now offer in evidence letter 
signed M. B. MackKelvie, president, on the paper of 
the Butte & Superior Copper Company, Limited, dated 
Oily 2nd, 1913, addressed to J. L. Bruce, manager 
Butte & Superior Mining Company, Limited, O’ Rourke 


| Estate Building, Butte, Montana. 


MR. KREMER: The same objection. 
THE COURT: Obiection overruled. 


P. 2297, after L. 27, insert, “ Letter dated July 2, 19138, 


admitted in evidence and marked Plaintiff’s Exhibit No. 5.” 


se 5 cae etree tet pts AYR any uc, 
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dated January 5th, 1911, and over the 1911 is a pencil 
question mark, and under it in pencil 1912, addressed 
to M. W. Atwater, Butte, Montana. I understand it 
is conceded by the defendant. that the proper date is 
1912. Mr. Atwater was not here in 1911, but at that 
date in 1912, the defendant concedes that M. W. At- 
Water was the superintendent of the defendant cor- 
poration. 

MR. KREMER: The notation was put on there 
by us, was it? 

MR. GARRISON: Oh, yes. We have not touched 
any of your exhibits. Mr. Hyde was not in this coun- 
try in March, 1911; he was in London at our office. 

MR. KREMER: All right; it was March, 19129 
make the same objection. 

THE COURT: Objection overruled. 


Petendant excepted. 


Letter dated’ January 5th, 1911, which should 
be 1912; adinitted in evidence and marked PEATE 
Tie Giese ea 1 6, 


MR. GARRISON: I offer in evidence a. copy GH 
letter furnished us by the defendant signed with the 
initials J. L. B., manager, dated May 17th, 1913, ad- 
dressed to Mr. D. C. Jackling, vice president and gen- 
eral manager of the Utah Copper Company, Salt Lake 
City, Utah. I understand it is stipulated by the de- 
fendant’s attorney that the initials J. L. B. stand for | 
J. L. Bruce, and that he was at that time the managerg 
of the Butte & Superior Mining Company, the defend- | 


ant. 
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MR. KREMER: Yes. We make the same objec- 
tion. 

MR. GARRISON: Will it be stipulated upon the 
fecord that upon the date May 17th, 1913, Mr. D. C. 
Jackling was vice president of the defendant com- 
pany? 

MR. KREMER: I don’t know whether he was on 
that date or not. 

MR. WILLIAMS: The records of the company 
will show that. 

MR. KREMER: To this letter I make the addi- 
tional objection that it is incompetent, irrelevant and 
immaterial for any purpose whatsoever. The file fur- 
nished counsel was a file containing all of the cor- 
respondence that had transpired between any of the 
parties, but I will submit this letter to your honor at 
this time. I don’t think it is relevant. 

MR GARRISON: Is it your objection that it is 
addressed to Mr. Jackling of the Utah Copper Com- 
pany. - 

MR. KREMER: That is one of the objections. 

MR. GARRISON: Well; I will call Mr. Bruce. 


Oe COURT: No, you need not do that; you can 
make it good later on, unless you think you cannot. 


MR. GARRISON: I was going to get Mr. Bruce 
to say that it was addressed to Mr. Jackling because 
he was the vice president of the defendant company. 

THE COURT: You can establish that later, un- 
less you say you cannot show it. 
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MR. GARRISON: I say I can show it to the court 
now, I can show that Mr. Jackling was connected 
with the defendant company. 

MR. KREMER: And I object that it has nothing 
whatever to do with this case, and is incompetent, ir- 
relevant and immaterial. There is no dispute in this 
case and never has been—and there is no issue as to 
this. 

WHE COURT: Jtuis’a circumstance im thistcace 
Of course it does not identify the service rendered. 

MR. GARRISON: They will concede that the ser- 
vice rendered was in the Hyde suit. 

MR. KREMER: I will further concede that the 
record shows, brought out by the plaintiff in this case, 
that Mr. Hyde had sold his rights to a certain pat- 
ent, and in consideration for those rights, the expense 
of this litigation was being paid, so there is no con- 
troversy about that. 

THE COURT: I know, but are they to be bound 
by Hyde’s statement? 

MR. KREMER: Surely they are, if they bring out 
a matter of that sort, unless theye want to refute if 
but they cannot refute it by asdumenting the truth 
of it. 

THE COURT: I think we will let this go in; this 
may be one of the circumstances. [ don’t remember, 
myself, what is in the record, of course. The objec- 
tion will be overruled. 


Defendant excepted. 


MR. GARRISON: I understand that tt is con- 
ceded by counsel for the defendant ihat the case re- 
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ferred to in exhibit 7 was the case of MineralsSep- 
aration Limited against James M. Hyde, the letter 
being dated May 17th, 1913. 

MR. KREMER: We will endeavor to ascertain 
that for you, just what bill it was. We will make a 
note of it and look it up. 


Letter dated May 17tn, 1913, admitted in evi- 
Genee and marked PLAINTIFF'S EXHIBIT 7. 


Mie GARRISON: I offer in evidence a letter 
turnished us by the defendant from M. B. MacKelvie 
dated July 28th, 1913, addressed to Mr. Jip te. bien, 
Butte, Montana. I understand it is stipulated by the 
defendant that at that time Mr. J. L. Bruce was man- 
ager of the defendant corporation. 

MR. KREMER: We make the same objection. 

MieeCOURT: Objection overruled. 

Defendant excepted. 

MR. GARRISON: Will you stipualte that on 
the 28th of July 1913, Mr. M. B. MacKelvie was 
the president of the defendant corporation? 

MR. KREMER: Yes. 


Letter dated July 28, 1913, admitted in evi- 
ence and marked PLAINTIFF'S EXHIBIT No, 
7A. 


MR. GARRISON: 1 offer in evidence letter which 
is referred to in the letter just offered, which enclosed 
letter or copy thereof is signed James M. Hyde, and 
is addressed to Mr. M. B. MacKelvie and is dated 
July 15th, 1913. I offer these two as one exhibit. 


2302 Minerals Separation, Limited, et al., vs. 


MR. KREMER: The same objection, and for 
the further reason that the last offer is of a type- 
written copy of a letter signed by Mr. Hyde, and for 
that reason is not admissible. It is not identified as 
having been written by Mr. Hyde. 

ie COURT: Objection overruled. 

Metendant excepted. 


Letter dated July 15th, 1913, admitted in evi- 
dence and marked PLAINTIFE’S EXHIBIT &. 


MR. GARRISON: I now offer in evidence a lettcs 
furnished by the defendant signed F. R. Wicks, mill 
superintendent, addressed to Mr. S. E. Janney, man- 
ager of mills, Utah Copper Company, Salt Lake City, 
Utah, dated September 16th, 1913. 

MR. KREMER: ‘This is objected to on the ground 
that it is incompetent, irrelevant and immaterial, and 
for the additional reason that it shows no connection 
whatsoever with Mr. Hyde or with the company, nor 
does it purport to connect Mr. Hyde in any way with 
the company or its operations by ¢ny one in authority 
so to do. 

THE COUR Sis there anything in) ie relia 
to this matter. 

MR GARRISON Oh, yes, sir 

THE COURT: The objection will be overruled 
Of course if it shou!d develop that it is incompetent, 
the court will rule it out later. 

MR. KREMER: Of course I understand that your 
honor holds that we may renew all these objections 
as to competency later if necessary? 


| 
| 
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Letter of September 16, 1913, admitted in evi- 
dence and marked PLAINTIFF’S EXHIBIT 9. 


MR. GARRISON: I offer in evidence letter fur- 
nished us by the defendant, signed M. B. MacKelvie, 
to Mr. Allen H. Rogers, care of Butte & Superior 
Copper Company, Limited, Butte, Montana, dated 
March Ist, 1913, together with an enclosure, namely 
a statement addressed to the auditor calling upon him 
to pay James M. Hyde a certain specified sum of 
money, under date of January 29th, 1913. J under- 
stand that it is stipulated by the defendant that at 
that time Mr. M. B. MacKelvie was president of 
the defendant corporation. 

MR. KREMER: You said this was a statement 
to the auditor; it is a bill. 

MR. GARRISON: It is a statement to the auditor 
exactly as J said. It is addressed to the auditor. 

MR. KREMER: By James M. Hyde. To that we 
make the same objection. 

THE COURT: Objection overruled. 

Merendant excepted. 


Letter of March Ist, 1913, together with voucher 
or bill of January 29th, 1913, admitted in evidence 
enamiaiarked PLAINTIFFS EXHIBIT 10. 


Mme GARRISON: I offer in evidence a paper 
headed Butte & Superior Copper Company, Limited, 
Butte, Montana, March 6th, 1913, containing language 
as follows: ‘Voucher payable to James M. Hvde. 
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9601.70. Approved for payment,” and with an ink 
Signatiyem Cl, Everett, | 
MR. KREMER: To which we object for the reason 
previously stated, and for the further reason that it 
does not prove any ‘issue here. 
WeeeeOURL: Objection overruled: 
Defendant excepted. 


Paper dated March 6th, 1913, adithited inves 
dence and marked PLAINTIFF’S EXHIBIT 11. 


MR. GARRISON: I] now offer in evidence a 
voucher check of the Butte & Superior Copper Com- 
pany, Limited, signed by ©. M. Everett, “Speciaim 
Addressed to the First National Bank of Butte, Mon- 
tana, dated March 6th, 1913, for $601.70, payable to 
the order of James KM. Hyde, and endorsed in ink, 
“James M. Hyde.” With various marks showing 
that 11 was paid—various cancellations of the bank. 

MR. KREMER: We make the same objection. 

THe COURT. Objection overruled. 

Defendant excepted. 


3 
Voucher dated March 6, 1918, admitted in evi- 
dence and marked PLAINTIFF’S EXHIBIT No. 
i, 


MR. GARRISON: I offer as one exhibit papers 
described as follows: A _ typewritten paper headed 
“Expense account of James M. Tlyde in attendance 
om Mill and Pate sut, March amma 19 jee 
with items aggregating $325.65. A paper entitled 
“Audit bill, Butte & Superior Copper Company,’ ad- 
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dressed to the auditor, calling upon him to pay James 
M. Hyde that sum of money already mentioned under 
date April 30th,. 1913. Then a paper headed “cash 
voucher” payable to James M. Hyde for the same sum 
of money, dated March 2nd, 1913. 

MR. KREMER: The same objection. 

a COURT: Objection overruled. 

Defendant excepted. 


Three papers, expense account, audit bill and 
cash voucher admitted in evidence and marked 


me INTIFE’S EXHIBIT 13. 


WHEREUPON an adjournment was taken until 
- 2:00 o’clock P. M. of this day, Tuesday, April 17th, 
1917. 


itesday ee spiril 17, 1917, 2:00 Po ME 


Court convened pursuant to adjournment, ail par- 
ties present; whereupon the following were fad: 

MR. WILLIAMS: JI will now complete a few 
matters. This stipulation has been agreed upon and 
1 will read it into the record. It is hereby stipulated 
that the concentrates which were contained in car So. 
15679 at Bartlesville, Oklahoma, on September 18th, 
1913, referred to in the deposition of Hugh N. Line, 
given in behalf of plaintiff, were the concentrates 
produced by the defendant in its flotation plant. It 
is further stipulated that subsequent to January, 1912, 
and prior to the commencement of this suit, the de- 
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fendant carried on a process of concentrating ore 
wherein the minerals were separated from gangue 
by agitating the ore in water, containing oleic acid 
in the proportion less than twenty pounds to the ton 
Opecrtewto form a troth, and separting the froth by 
flotation, and that the defendant also used heat and 
sulphuric acid in such process. 

I now offer in evidence various articles which were 
identified by witnesses during the taking of the deposi- 
tions and were marked for identification by the ex- 
aminer at the time of taking these depositions. 

The first article marked for identification seal of 
car 1s offered in evidence as plaintiff’s exhibit 14. 

MR. KREMER: I don't think I shall object to any 
of these. 

MR. WILLIAMS: You have stipulated that this 
car contained your concentrates. This is the seal of 
thie car. 

MR. KREMER: To save time, | don’t think there 
is any objection to any of these. 


Seal admitted in evidence and marked PLAIN- 
TIFF’S EXHIBIT 14. 


I 
MR. WILLIAMS: This slip of paper marked for 
identification, ‘““Memorandum of number of car” of- 
fered in evidence as plaintifi’s exhibit 15. 


Memorandum admitted in evidence and marked 


PLAINTIMGD Sweat BIT 15; 


MR. WILLIAMS: The specimen of concentrates 
and the bag in which it was put and forwarded, which 


am 


Butte G@ Superior Mining Company. 2307 


was marked for identification ‘‘defendant’s concen- 
trate No. 2” offered in evidence as plaintiff's ex- 
hibit 16. 


Bag admitted in evidence and marked PLAIN- 
mee S EXHIBIT 16. 


MR. WILLIAMS: The specimen of concentrate 
after some treatment described by the evidence marked 
for identification “original Chandler sample” offered 
in evidence as plaintiff's exhibit 17. 


Bottle containing concentrates admitted in evi- 
@enee and marked PLAINTIFF'S EXHIBIT Iv. 


MR. WILLIAMS: I may say generally that these 
depositions and these exhibits complete that part of 
the testimony which was described in the affidavits 
which were presented to your honor on the order to 
show cause and motion for preliminary injunction .ir! 
give the details and particulars of the act which vour 
{lonor then held proved infringement with an o3] 
proportion which was much less than one per cet, 
and then there is the general stipulation connecting 
up these concentrates with the defendant, and ihe 
general statement as to operation, concludes the prima 
facie case as to infringement. 

MR. KREMER: Counsel having concluded lis 
prima facie case as to infringement we now move 
to strike out all the testimony with reference to the 
infringement for the reason that the act of infringe- 
ment has not been shown or proven by competent testi- 
mony. 
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THE COURT:. Of course the court has not all the 
testimony in mind, only what is inthese depositions. For 
the purpose of the record the motion will be denied. 

Defendant excepted. 

MR. KREMER: We now move the court to strike 
out all of that portion of the statement of counsel 
as to the showing of infringement or showing that 
defendant used less than one per cent. of oil, insofar 
as the same refers to any statement contained in the 
affidavits on the Hyde hearing, and we move par- 
ticularly to strike out from consideration in the record 
all affidavit testimony in connection with the infringe- 
ment, if the same is to be considered as to the ques- 
tion of whether or not there has been an infringe- 
MO Cin, 

THE COURT: Of course the statement of coun- 
sel is not evidence. You move to strike out his state- 
ment? 

MR. KREMER: Yes, sir; it was offered im am 
evidentiary capacity; it was an explanation of a cer- 
tain deficiency, and we do not want the statement 
to stand unchallenged, because somebody might say 
that it was stated in open court and not challenged. 

Wak COURT Conisel did not intend thar 

MR. WILLIAMS: Certainly not; it was tuerely 
cue sap ite L1Oime 

MR. KREMER: | know, but it is sometimes 
dangerous to allow those things to stand unchallenged. 

THE COURT: 1 understand that. And your 
other motion? 

MR KREMER: Yes, | object to tietiidaa: 
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MR. WILLIAMS: I did not offer the affidavit in 
evidence; [ merely called attention to the fact that 
the affidavits were repeated in the depositions; that 
the depositions contained the things that were shown 
in the affidavits. 

MR. KREMER: [ thought you were considering 
the affidavits upon the application for the preliminary 
injunction as testimony in this case, to be frank with 
you. 

MR. WILLIAMS: Not for a moment. 

THE COURT: The court does not think any ruling 
is required. 

Mee KREMER: That is all right; 1 wanted to be 
sure that he was not considering those as testimony 
in the case. 

eae COURT: ‘That is perfectly proper under the 
circumstances. 


MAXWELL W. ATWATER, called as a_ witness 
for plaintiff, after being duly sworn, testified as 
follows: 


DIRECT EXAMINATION, 
BY MR. GARRISON: 


Q. 1. Where do you reside? 

fe Basin, Montana. 

Q. 2. What is your business? 

A. Mining engineer. 

Q. 3. Were you connected with the Butte and Sup- 
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erior Mining Company, whatever its then title was, 
imvthewvear 1Ol)? 

A. I was connected with the Butte & Superior 
Mining Company, yes, sir. 

O. 4. Say in the month of March 1911, and from 
then on, what was your position with that company? 

A. General superintendent. 

©. 5. How long did you continue general super- 
intendent ? 

PY Until) Pebruaiy. 191 3. 

Q. 6. Do you know James M. Hyde? 

A. I do. 

Q. 7. Who conducted the negotiations with Hyde, 
arranging for the installation of an ore flotation con- 
centrating plant for the Butte & Superior Mining 
Company? 

eee! clic 

QO. & When were those arrangements made? 

A. In the summer of 1911. 

©. 9. Between you and Mr. Hyde? 

A. Yes, sir. 

©. 10. Was anything said by either of you at that 
time concerning the possibility of litigation over the 
question of installation of an ore flotation coacentrat- 
ing plant by the Butte & Superior Mining Company? 

MR. KREMER: We object to this. 

MR. GARRISON: You can’t object when I say 
was anything said; he might answer ‘no’. It is fool- 
ish to object until he has answered yes or no. 


Butte & Superior Mining Company: — 2311 
Maxwell W. Atwater. 


MR. KREMER: I will do these things as I think 
they ought to be done. I object for the reason that 
any statement of whatsoever kind and character made 
by Mr. Hyde in connection with litigation or by Mr. 
Atwater to Mr. Hyde in connection with litigation 
would be incompetent, irrelevant and immaterial and 
not binding upon the defendant in this action. Mr. 
Atwater’s authority, under the rights of superintend- 
ent not being of such a character as to justify charging 
the defendant company with any statement made by 
either Mr. Hyde or Mr. Atwater or any kind or char- 
acter in connection with litigation. It would in nowise 
be binding on this defendant company. 

THE COURT: The question being merely prelim- 
mary, the objection will be overruled. 


Defendant excepted. 


fm Yes, Sir. 

O. 11. Which one of you made any statement about 
that matter? 

MR. KREMER: The same objection, and for the 
further reason that any agreement between this com- 
pany and James M. Hyde is embodied in the written 
agreements here on file and presented as exhibits in 
this case by the plaintiff, and any statement looking to 
the preliminary arrangement would be entirely im- 
proper and incompetent for any purpose, being pre- 
sumed to have been merged in the written contract. 

THE COURT: Well, that might be true between 
Hyde and the company, but not as to a third party. 
The objection is overruled. 
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MR. GARRISON: So as to make the matter 
straight, may I call the court’s attention to this: the 
agreement called for here would properly, of course, 
cover, as the language does cover, all agreements be- 
tween the defendant corporation and Hyde concerning 
this subject matter. They have produced no written 
agreement concerning the conduct, control, payment of 


expenses of, or other participation in the defense of the. 


Hyde suit, or in any prospective litigation in which 
Hyde might become involved by reason of his employ- 
ment in this business; therefore the rule cannot pos- 
sibly apply that we are relegated to the written agree- 
iment, since the written agreement is entirely silent. 
Now, there may be a written agreement which they 
have not produced, because in Exhibit 3-5 Mr. Mac- 
Kelvie, the president of the company, states as fol- 
lows: “I have had in my mind the outcome of the 
suit of Minerals Separation Company against Hyde, 
but the contract with Hyde was entered into practically 
with that knowledge of this pending litigation, and 
later the company made an agreement with Hyde to 
defend this suit for him, and at that time did not ask 
for any modification of the then existing contract.” 

Mr. MackKelvie said they made an agreement to de- 
fend the Hyde suit for him. If they did, and that is in 
writing, we are entitled to it. If they did not, then the 
objection that we have no right to get the contents of 
an agreement because it is in writing, falls of its own 
weight. 


: 
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A. Hyde first spoke to me about possible litigation. 

Q. 12. What did Mr. Hyde say? 

MR. KREMER: Objected to for the reason that it 
is hearsay, incompetent, irrelevant and immaterial, not 
binding upon this defendant. Any statement made by 
James M. Hyde would not be chargeable as against 
this defendant. It is strictly hearsay. 

mime COURT: If the proof in that direction is 
not sufficient to make this conversation competent, the 
court will disregard it in making up its decision. At 
this time the objection will be overruled. 


Defendant excepted. 


A. Hyde said that if we engaged in the concentra- 
tion of ores by flotation under his advice, that we 
would doubtless be sued by the Minerals Separations 
Company. | 

OQ. 13. What else did he say about that? 

A. You mean in connection with the arrangement 
which he and I had made? 

Q. 14. Yes, in connection with the arrangement 
that you made with him. 

A. He asked as part of our agreement that the 
company stand the expense of any suit that might be 
brought against him. | 

eo. Anything else? 

A. I don’t remember anything more at that time. 
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Q. 16. What did you say in response to that? 

7 Weil, { said that | would, as far as I was com 
cerned, agree to it and would recommend that it be 
done. 

Q. 17. Did Mr. Hyde at that time make any men- 
tion to you of any patents of his own? 

MR. KREMER: I object to that as incompetent, 
irrelevant and immaterial, hearsay testimony and in 
no way binding upon this defendant, the witness upon 
the stand not shown to have been vested with any au- 
thority to act or in a contractual capacity for the de- 
fendant and the statement made by Mr. Hyde to him 
was nothing more than reciprocal statements of 
strangers to this defendant. 

THE COURT: The rulimg is the same as the las 
Objection overruled. 

A. He made no mention of any patents of his own 
at that time. 

0.18. MR. GARRISON: Did Mr. Hyde eves 
make any statement concerning any patents of his own 
or any intention upon his part to take out any patents? 

MR. KREMER: I object to that for the same rea= 
son, and the additional reason that it is incompetent, 
irrelevant and immaterial for any purpose whatever, 
whether he did or did not. 

THE COURT: Objection overruled. 

MR. KREMER: Exception. 

A. Well, later in the year. 

Q. 19. MR. GARRISON: Well, just answer yes 
or no; he did or he did not. 
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A. Yes, sir, he did. 

Q. 20. Now, when did he make any such statement 
to you? 

MR. KREMER: The same objection. 

THE COURT: Objection overruled. 

MR. KREMER: Exception. 

A. Later on in the year in October or November 
of 1911. 

Q. 21. MR. GARRISON: And where were these 
statements made; where was this conversation held? 

A. In Butte or in Basin. 

QO. 22. And at that time had the suit of Minerals 
Separation Limited against James M. Hyde been com- 
menced? 

Pee Yes, it had. 

Q. 23. Now, what did Mr. Hyde say concerning any 
patent of his own or his intention with respect to tak- 
ing out any patents of his own? 

A. He said he was going to take out certain pat- 
ents covering the particular points in which his process 
differed from the Minerals Separation process. 

Q. 24. Well, what did you say to him? 

A. I asked him why he took out patents on a pro- 
cess which he considered the patents which had already 
existed were of no value. 

Q. 25. And to what process did you then refer? | 

MR. KREMER: I move to strike out the state- 
ment of the witness as entirely hearsay, volunteered 
statements. 

THE COURT: Objection overruled. 
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MR. KREMER: Exception. 

MR. GARRISON: Please read the question. 

(Question read as follows: “And to what process 
did you then refer?’ ) 

MR. GARRISON: And to what process did you 
refer? You said to him—you had asked him why it 
was he contemplated taking out patents where he con- 
sidered those that had already been taken out to be 
void. Now, I want to know to what patents you re- 
ferred in that connection? 

A. Minerals Separation Company patents in suit. 

©. 26. In suit. And what was his answer? 

A. He answered that he had been advised to do so. 

MR. KREMER: We interpose the same objection. 

DRE COUR the like ruling. 

MR. KREMER: Exception. 

A. He answered that he had been advised to do so 
by his counsel. 

Q. 27. MR. GARRISON: During the time that 
you were the general manager—that was the title? 

A. Superintendent. | 

Q. 28. During the time that you were superintendent 
from the date that you have mentioned in 1911 down 
to the time that you ceased your connection with the 
company in February of 1913, did you at any time pay 
moneys to James M. Hyde on behalf of the Butte & 
Superior Company, the defendant? 

Are Yes. 

Q. 29. Did you pay him a flat sum of money per 
day or did you pay him moneys,made up of items of ex- 


penses, or both? 
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A. We paid him so much a month. 

Q. 30. Was that so whether he was here, at Basin 
or whether he was traveling away somewhere else? 

A. I believe that only applied while he was working 
in Basin. 

Q. 31. And while he was away— 

fe Or here. 

QO. 32. (Continuing)—somewhere else: what items 
did you pay him for? 

A. His expenses. 

Q. 33. The company paid him his expenses? 

A. The company paid his expenses on trips away 
in that year. 

QO. 34. Did you continue to pay him sums of money 
—to pay sums of money to Hyde during the whole 
time that you were connected with the company down 
ferebruary, 1913? 

me No. 

QO. 35. Did you—When did you cease paying him 
moneys ? 

A. J think when he left Basin. 

Q. 36. And about when was that? 

A. That was—why I think he received a salary after 
he left Basin. I will correct that. While he was work- 
ing at Butte on the flotation plant here. 

©. 37. At Butte. 

A. At Butte. T believe he still received so much a 
month. 

©. 38. Yes. Just to make that clear, the first plant 
that was erected, was erected at Basin? 
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Fi OGeS: 
Q. 39. And then another one was erected at Basin? 
ee nicht. 


Q. 40. And then another one was erected at Butte. 

xem GS. 

Q. 41. All by the Butte & Superior Mining Com- 
pany, the defendant? 

ae YES. 

QO. 42. Were these payments made to Hyde in the 
form of voucher checks, the signature of which would 
Derar receipt: 

A. Yes, sir. 

©. 43. And where were these voucher checks, after 
they came back, deposited—where were they then kept? 

A. The checks were drawn on the First National 
Bank of Butte and were returned to the Butte & Su- 
perior Copper Company’s office in Butte. 

QO. 44. And, so far as you know, they are still 
there? 

A. Yes, so far as I know. 

Q. 45. Was he paid expenses incurred by him while 
attending the trial, the taking of evidence, consulta- 
tion with counsel, and so forth, in the suit of Min- 
erals Separation Company Limited against James M. 
Hyde? 

A. I don’t know. 

Q. 46. The vouchers would have to show that. 
would they? 

A. 7 Yes, «sin. 

Q. 47. He was, however, as I understand it, paid 
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expenses when away from Basin after you made the 
arrangement with him? 

A. On his trips away from Basin to Duluth or New 
York and I believe to London, but I am not sure about 
that. He rendered statements of expenses. 

Q. 48. Duluth at that time was the head office of 
the company was it not? 

we \ cS. 

QO. 49. And what had New York to do with the com- 
pany—was there a branch office there is all I want to 
know? 

pwn 1911? 

e500. Yes. 

A. No. 

Q. 51. Was there in 1912? 

A. Yes, sir—there wasn’t a branch office; it was 
the head office. 

Q. 52. They had moved it from Duluth to New 
York? 

Fein 1912, I believe, yes, sir. 

Q. 53. Was that when Mr. Jackling became con- 
nected with the company? 

MR. KREMER: I object to that as incompetent, 
irrelevant and immaterial; not a thing on earth to do 
with the question. 

THE COURT: Overruled. 

MR. KREMER: Exception. 

Eee Yes. 

O. 54. MR. GARRISON: And did Mr. Jackling 
remain with the company down to the time that you 
left? 
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1 BUCS, 

Q. 55. Now, you have said that there were three 
ore separation flotation plants erected during the time 
that Hyde was engaged in this business, one at Butte. 
When was that erected, generally speaking? 

A. The one at Butte? 

Q. 56. I beg your pardon. I mis-spoke myself. The 
first one at Basin? 

A. In July, 1911, the first one. 

Q. 57. That was erected with moneys of the Butte 
& Superior Mining Company, the defendant? 

A. Yes, sir. 

Q. 58. And the ore concentrated in it belonged to 
whom? . 

A. Belonged to the Butte & Superior Company. 

Q. 59. And the concentrates belonged to whom? 

A. To the Butte Superior Company. 

QO. 60. Do those same answers remain true as to the 
second plant erected at Basin and the third plant erect- 
ed at Butte? 

A. Whey remain true: 

Q. 61. Did you voluntarily appear here today or 
come under subpoena? 

A. I was subpoenaed. 

MR. GARRISON: You may take the witness. 


CROSS EXAMINATION 
BA UR MIRE! ELIE. 


X-Q. 62. When were you subpoenaed ? 
A. Monday morning, yesterday morning. 


Butte & Superior Mining Company. 292) 
Maxwell W. Atwater. 


X-Q. 63. Did you make any per diem arrange- 
ments for compensation with the Minerals Separa- 
tion? 

feet made no’ arrangements. [ receive a fee. 

X-Q. 64. How much of a fee? 

A. $1.50 a day. 

X-QO. 65. $1.50 a day. Did you receive the same 
fee for testifying for the Mineral Separation in the 
Miami case? 7 

MR. GARRISON: I object that as absolutely ir- 
relevant and immaterial what he received in some 
other case. 

MR. KREMER: We have a right to show his in- 
terest. 

THE COURT: Just to show under the circum- 
stances if there is any interest or feeling. You may 
answer. I understand the Miami case was a case bv 
this plaintiff involving the same process. 

MR. GARRISON: Yes, but not against these de- 
fendants, unless they concede it. Do you concede that 
you were the defendant of the Miami case? 

MR. KREMER: TI have asked the witness a ques- 
tion, 

THE COURT: The court should not interject any 
understanding. I will leave you show it by evidence. 
Proceed. 

A. I received quite a different compensation at the 
Miami trial. 

MR. KREMER: How much compensation did you 
receive for testifying for this plaintiff in the Miami 


case? 
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MR. GARRISON: [ object. How can this be rel- 
evant or material in this suit unless this defendant 
concedes that they were the defendant or unless they 
participated in the defense of the Miami case. 

THE COURT: It would be only to show the rela- 
tion that they had or might exist or did exist between 
the plaintiff and this witness. You asked him if he 
had been subpoenaed in order to show that he was 
here not voluntarily. Now, I think they had a right to 
go a little farther, but I don’t think the court will in- 
sist on this point. He can assume, I think, that there 
was a good substantial fee. The objection will be sus- 
tained. 

MR. KREMER: Exception. 

X-Q. 66. How long were you on the Miami case 
in Wilmington, under retainer from the Minerals Sep- 
aration? 

A. About six weeks. 

4-Q. 67. Had you, previous to that time, been un- 
der retainer from the Minerals Separation? 

MR. GARRISON: I object. I can’t see how it8 
relevant or material in this suit. 

THE COURT: To show the relation between the 
parties, whether he has reason to feel very friendly. 
Tle may answer. Objection overruled. 

i Do yousmeaneinder rctanier? 

MR. KREMER: J mean per diem arrangement, 
like all experts—most of them, rather? 

A. On account of litigation, do you mean, or how? 

X-Q. 68. In any capacity, Mr. Atwater. Why 
quibble about it? 
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MR. GARRISON: I object to that utterly unnec- 
essary statement of counsel. 

mae COURT: Yes, he may answer. 

i No. 

Po. 09. MR KREMER: Had never been em- 
ployed by them before the Miami case? 

fe No. 

X-Q. 70. Did you seek employment from them in 
the Miami case or did they approach your 

MR. GARRISON: I object, if your honor please, 
it does seem to me we are getting very far afield here. 

me COURT: He may answer that question. The 
objection is overruled. 

fee iney asked me to testify. 

X-Q. 71. MR. KREMER: In discussions with 
you, your testimony in that case and this, did they 
suggest to you that in view of the fact that you had 
previously been connected with the Butte & Superior 
as a matter of agent for the Butte & Superior that 
your testimony would be valuable to them? 

MR. GARRISON: I object. There is an assump- 
tion in that question that is utterly unwarranted by 
anything in the proof. 

Oe COURT: Objection sustained. 

mi KREMER: Exception. 

X-Q. 72. Did you communicate to them or did 
they solicit from you the fact that you had been em- 
ployed by this defendant in the past? 

me GARRISON: I object. Vhat is based on an 
assumption. . 


2324 Minerals Separation, Limited, et al., vs. 
Maxwell W. Atwater. 


MR. KREMER: It seems to me here is a man 
that goes upon the stand and declares he was the gen- 
eral manager and contractor for the defendant; he 
says he comes here under subpoena. The fact 1s now 
disclosed he has been under retainer and has been 
compensated by the Mineral Separations Company in 
past suits. We believe—we not only have a right, it 
seems to me, to show that this witness is here under a 
friendly relationship with the Minerals Separation 
Company, but if we can to show that his employment 
was sought by reason of the fact that he had had 
some previous connection with this defendant— 

MR. GARRISON: My objection don’t go to that 
point. It is the form of’ the question, it seems to me. 

MR. KREMER: No doubt the witness can an- 
swer It. 

THE COURT: Read the question. 

(Question read.) 

THE COURT: I think you better change the form 
a little. It is rather awkward as it is—not to dictate 
your language at all. 

MR. KREMER: [f will propound another. 

MR. GARRISON: Make it clear. 

MR. KREMER: It is as clear as I can make it, but 
[eval attenipieromdombetter- 

X-Q. 73. In arranging to engage you in either of 
these cases or in the Miami case, confining it to one, 
did they suggest to you that they desired your testi- 
mony because you had previously been employed in 
connection with flotation matters? 
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MR. GARRISON: I object as utterly immaterial 
and irrelevant. 

THE COURT: What are you trying to arrive at, 
whether he volunteered or whether they solicited his 
services? 

MR. KREMER: Exactly. 

MR. GARRISON: Confining himself to the Miami 
case. 

MR. KREMER: I was going to supplement that by 
asking with respect to this case, in order to prevent 
the equivocal statement that “they employed me before 
I was subpoenaed in this case”. The witness has al- 
ready testified he was subpoenaed here. He didn’t 
come voluntarily. 

fire COURT: Read the question. 

(Question read as follows: “In arranging to en- 
gage you in either of these cases or in the Miami case, 
confining it to one, did they suggest to you that they 
desired your testimony because you had previously 
been employed in connection with flotationg matters?’’) 

MR. KREMER: I wanted to find out whether he 
communicated to them the fact that he was employed 
by the Butte & Superior and solicited employment from 
them, or whether they suggested to him by reason of 
his employment by the Butte & Superior they would 
like to engage him. 

Bae COURT: Put that in the form of a ques- 
tion. 

X-Q. 74. MR. KREMER:. Did you solicit em- 
ployment from the Minerals Separation, stating to 
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them that you had previously been employed by the 
Butte & Superior Company? 

MR. GARRISON: In what case? 

MR. KREMER: In any case. 

MR. GARRISON: I object, if your honor pleases, 
to the question of any case. 

- THE COURT: Let him finish the question. 

MR. KREMER: (Continuing)—or did they sug- 
gest to you that they desired to employ you for the rea- 
son of the fact that you had been in the employ of 
the Butte & Superior Company? 

MR. GARRISON: That is based on an assump- 
tion. 

MR. KREMER: No assumption. It is a plain and 
simple question as to whether a certain condition is 
QB Ss, 

THE COURT: It is obvious that either they must 
have solicited him to testify for them or he must have 
volunteered. 

MR. KREMER: No, that is not the question. 

THE COUR! think not. 

MR. GARRISON: There is a question with an 
assumption in it, if your honor will read the question. 
They are making him their witness on this, and they 
are not asking him to state facts or to answer ques- 
tions that may be answered yes or no. In a question 
like that it makes it impossible to do anything but con- 
fuse the answer. I have no objection to his asking a 
direct question. 

THE COURT: [ think they are double questions, 


Butte & Superior Mining Company. 2327 
Maxwell W. Atwater. 


asa matter of fact. Single them out. The objection 
will be sustained. Put another question. 

MR. KREMER: That is what I did before and 
counsel objected, and I conformed to the ruling of the 
court. 

X-Q. 75. Did you solicit employment from them 
upon the representation that you had been previously 
employed by the Butte and Superior? 


m No. 

THE COURT: That again is two questions; it is 
like the old question: “Have you quit beating your 
wife?” 


MR. KREMER: I will reform the question. Q. 
Did you represent to the Minerals Separation in your 
discussion with them about employment that you had 
previously been connected with the Butte & Superior? 

MR. GARRISON: I object to that question; there 
is an assumption in there that he represented some- 
thing to them. 

MR. KREMER: It does not matter whether he 
did or not. He can answer. 

Majection overruled. Plaintiff excepted. 

X-Q. 76. Answer yes or no. 

= No. 

X-Q. 77. Did they suggest to you that they de- 
sired your services for the reason—by reason of the 
fact that you had been in the employ of the Butte & 
Superior Company? 

A. No, they did not. 
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X-Q. 78. Did you testify as an expert in the Miami 
case? 

bee ( Elcsitating ) 

THE COURT: Will you answer? 

A. Yes, I did. 

X-Q. 79. Did you testify in matters appertaining to 
the use of oil flotation, other than those things which 
you had observed during the time during which you 
operated the Butte & Superior mill? 

A. (Hesitating) 

DEC OUrmiws cll there is neropicenam 

MR. GARRISON: If your honor wants to go on 
with this I am not going to object any more. 

THE COURT: You don’t need to go into this. The 
court understands the situation. . 

MR. KREMER: I want to make it perfectly clear. 

MR. GARRISON: I did not object. 

MR. KREMER: I know you did not. I want the 
court to understand my position. We want to make it 
perfectly clear that the only reason in the world that 
Mr. Atwater was employed by the plaintiff, or the 
only reason Mr. Atwater had for assuming to accept 
employment from the plaintiff was the fact that he 
had previously been employed by the Butte & Superior 
and knew something about the facts of its operation. 

MR. GARRISON: In the Miami case? 

MR. KREMER: In the Miami case or any other 
case; any case. 

THE COURT: I can’t see that you need to go as 
far as that in order to make it clear that this wit 
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ness has worked for the company and has been re- 
quired to testify to facts that he knew during that 
employment. The objection will be sustained, or the 
court itself will object to proceeding further along that 
line. 

Defendant excepted. 

X-Q. 80. Mr. Atwater, during the time that you 
were employed by the Butte & Superior you were the 
superintendent of the company, were you not? 

A. I was general superintendent of the company. 

X-Q. 81. Under a salary of $250.00 a month, were 
you not? 

A. The salary was a little larger than that. 

X-Q. 82. How much was it? 

A. I believe [ received $400.00 a month and my 
house rent. 

X-Q. 83. When you quit? 

fee Wiien | quit, yes, sir. 

X-Q. 84. What were you getting in 1911? 

A. About three hundred— 

Mk. GARRISON: { object to that as irrelevant. 

MR. KREMER: [| think that with this character 
—that this character of testimony does require an ex- 
planation. [ want to show the nature of his employ- 
nient, that incident to the character of his employment 
he had no right to make contracts on behalf of this 
company for the conduct of litigation or otherwise, save 
and except the hiring of men in the mine or in the 


mill. 
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THE COURT: You may proceed with that, “im 
objection to the last question will be sustained. 

Defendant excepted. 

X-O. 85. Mr. Atwater you ran the mine, did 
you not? You were superintendent of the mine? 

A. Yes, | was superintendent of the mine. 

X-Q. 86. When did you become superintendent of 
the mine? 

A. In October, 1909. 

X-Q. 87. And you occupied that same position 
in 1911, did you? 


A. In 1910 or 11, I don’t recall which 1 wag 


promoted from superintendent of the mine to general 
superintendent of the company. 

X-Q. 88 As General Superintendent you had 
charge of the operation? 


vet did: 
X-Q. 89. Of the mine and mill? 
EX Nes: 


X-Q. 90. You had a checking account covering 
the operations of the mine and mill? 

ie SESS. 

X-Q. 91. You had supervision over the books of 
account here locally? 

Eve OY ES. 

X-Q. 92. The books at that time were kept where 
—to refresh your memory weren’t they kept in Du- 
luth? 

A. At that time the books were kept in Duluth. 
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']O. 75. But you made entries here? 

Ee) Ys. 

X-Q. 94. Showing all of your expenditures? 

Pee cs. 

X-Q. 95. And you saw that they appeared on the 
books that were kept here? 

Ee Yes. 

X-Q. 96. Do you recall keeping an account for 
James M. Hyde? 

A. Yes, sir. 

X-Q. 97. You entered that, or saw that it was 
entered under your direction on the books of the 
company, did you? 

ix. Yes. 

X-Q. 98. That was your duty, was it not? 

A. I did not enter it on the books of the com- 
pany. 

X-Q. 99. No, that you saw that it was entered, 
did you not? 

A. Yes; for the payments made to him, [ O. K’d. 

X-Q. 100. Who was your bookkeeper at that time? 

A. C. M. Everett was auditor of the company 
at that time in the Butte office, and before Everett 
‘came, I believe A. L. Swan was head bookkeeper. 

X-Q. 101. You stated that you discussed with Mr. 
Hyde the question of a contract for the installation 
of a plant at Basin? 

A. I said I discussed arrangements for the instal- 
lation of a plant at Basin. 
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X-Q. 102. When was that discussion had? 

Peeneiane or july of 1911. 

X-Q. 103. Was it reduced to writing, the results 
of your conversations and consultations with Mr. 
Hyde? 

ives Ys. 

X-QO. 104. By whom? 

Prey yourtseli (Mr is temenr). 

X-Q. 103. | hand you a contract marked plaintiff's 
exhibit 1, and J ask you to examine the same and 
state to the court whether or not that does not em- 
brace the full understanding that you had made or 
were authorized to make with Mr. Hyde. 

A. J don’t think it is necessary to read it all through. 
it is the contract. 

MR. GARRISON: 1 would like to have the ques- 
tion read to the witness before he answers. 

THE COURT: You can ask him yourself. He 
may acquaint himself with the contents so he can 
say if all the arrangements so far as he knew had 
between him and Hyde appeared in that contract. 

MR. GARRISON: He is asked whether or not it 
contains the full terms. How can he tell unless he 
reads it all? 

MR. KREMER: [| am entitled to the writing as 
a matter of law; my object Wwas that the full contract 
was embodied in that written instrument. 

THE COURT: Never between strangers. | 

MR. KREMER: The purpose is to show that 


Se: 
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he was the man that made it for the Butte & Superior 
Company. 

X-Q. 106. Are you familiar enough with the con- 
tract to answer that question? 

A. 1| think so, yes, sir. 

X-Q. 107. State to the court whether or not that 
does not embrace the full understanding that you had 
made or were authorized to make with Mr. Hyde? 

A. As I|:remember it, it does. I cannot commit 
this thing to memory while I am sitting here in the 
chair, unless I keep you here for a week, but as | 
remember it, this paper embodies all the points of our 
discussion, yes. 

X-Q. 108. And all the payments that you made 
to Mr. Hyde were made under the terms of this con- 
tract, were they? 

A. All the monthly payments that 1 made to him 
while he was working in Basin, yes, sir. 

X-Q. 109. When you made the statement that you 
paid him a salary, using the word salary— 

A. J did not make that statement. 

X-Q. 110. Do you now say that you did not? | 
am not arguing with you, but [ am willing to accept 
your statement. Did you pay him a salary? 

A. J said that IT paid him so much a month regu- 
larly. 

X-O. 111. Now, Mr. Atwater, ] ask you the ques- 
tion; did you pay him a salary? 

MR. GARRISON: Isn’t that a matter of law, what 
that was called? 
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MR. KREMER: No, that is a matter of contracm 

MR. GARRISON: I ask for a ruling on that. 

THE COURT: He has stated what he paid him 
and how he paid it. I think the term you attach to 
it is rather a question of law, what it would be con- 
sidered, unless you get the details of what it was 
paid for. 

MR. KREMER: It is in evidence, and if your 
Honor will permit, J will read it so the question may 
be settled now as well as any other time. 

“He was to receive no sum save and except his 
personal expenses while engaged in the mill work, 
such sum not to exceed $5.00 per day while installing 
the plant.” Was that the contract? 

A. That is what is written there? 

X-Q. 112. Isn’t that what you paid him? 

A. No, we paid him regularly $150.00 a month 
for a thirty day month, on that basis. 

X-Q. 113. Of his expenses at Basin? 

A. Yes, that is the way we put it, to cover his 
living expenses at Basin we paid him so much, yes. 

X-Q. 114. In accordance with the terms of this 
contract, or did you have any other authorization 
to pay him besides this contract? 

A. No, I had no other authorization besides that 
contract. We paid him on that. 

MR. KREMER: So we submit that the matter 1s 
clear 

MR. GARRISON: Isn’t it already in evidence? 
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MR. KREMER: I say that the matter is clear. 

X-Q. 115. Mr. Atwater you stated that you had 
paid Mr. Hyde for his expenses of his trip to Duluth 
and New York. Do you recall when that payment 
was made? 

A. No, I dont recall when either of those pay- 
ments were made. 

X-Q. 116. Did you make it in one payment or in 
two? 

A. He would turn in his expense account when 
he returned from such a trip, and I would O. K. his 
expense account and he received his money from the 
auditor. 

X-Q. 117. Do you recall in what year either of 
those sums were paid? 

Pein 1911 he made a trip and I put my O. K, 
on his statement, as I said before. 

X-Q. 118. Now where was that trip to? 

A. I think that was to Chicago. 

X-Q. 119. And then you told us that he made a 
trip to New York in 1912 I believe it was? 

A. Yes, I think so. 

X-Q. 120. Now then, the only sums, as J under- 
stand you—summing them up before passing—that 
you paid Mr. Hyde was his $5.00 a day under the 
contract in evidence, and his expense account for the 
trip to Chicago and his expense account for the trip 
to New York. Were there any other payments? 

A. No, that is all the payments we made. There 
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might have been other trips, which we may have 
paid; I don’t recall; but there were just expenses of 
such trips and this monthly payment that I mentioned 
before. 

X-Q. 121. You had charge of all the employes of 
the Butte & Superior Company, outside of the of- 
fice, and the professional or legal department, did you 
not? 

Ng SMBS: 

X-Q. 122. Could you discharge or could you have, 
in your judgment, discharged Mr. Hyde? 

pee Ves: 

X-Q. 123. As an employe? 

A. Yes, at that time I could have. 

X-Q. 124. Upon what do you base that statement 
—the contract? 

A. I based it on the tact that the president asked 
me why I did not discharge him—the president of 
the company. 

X-Q. 125. Who was the president? 

A. A. B. Wolvin. 

X-Q. 126. That was where and when? 

A. that wassimeootte in 1912. 

X-Q. 127. Was he working for you then? 

A. Yes, he was there, supervising the construction 
of the flotation plant. 

X-Q. 128. In your new null? 

Noe Y CS: 

X-Q. 129. The Basin contract had ceased at that 


time, had it? 


qq 
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MR. GARRISON: I object to that question. 

Objection withdrawn. 

X-Q. 130. Were you, at that time, operating at 
Basin? 

Bee Yes. 

X-Q. 121. And was the flotation department oper- 


ating then? 


~ X-Q. 132. Was Mr. Hyde operating it? 

A. He was. 

X-Q. 133. And was he staying at Basin? 

A, He spent part of his time at Basin and part 
of his time in Butte. He was supervising the con- 
struction of the flotation plant in Butte, or was sup- 
posed to be supervising it, and he was also attending 
to this plant in Basin. He was also making trips 
away during those months; he was not here all the 
time, either in Basin or Butte. 

X-Q. 134. When you say why you didn’t discharge 
him, you mean why you didn’t terminate the contract 
mat 3s pit in evidence here, do you not? 

ive) ( Hlesitating. ) 

~-Q). 135. Just answer that. 

A. Well, the question was put to me by Mr. Wol- 
vin; you asked me and I answered it. He did not say, 
terminate the contract; he asked me why I didn’t get 
rid of him. 

X-Q. 136. J will ask you to examine that contract 
and state if it does not provide that whenever the 
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superintendent of the Butte & Superior desires to do 
so, he can terminate the contract. 

MR. GARRISON: I think whether that appears 
or not is a matter for the court and not the witness. 

ee seOURT: “Xou may read it to line 

MR. KREMER: I did not want to take up the 
oie. t taoueht he had it in mind. 

THE COURT: If it appears there, say so, ang 
base a question on it. 

MR. KREMER: The question was based upon 
what does appear, if your Honor please; it is only 
a question of taking time to read it. 

X-Q. 137. Was it not under the assumption that 
the Hyde process was not adaptable—was not profit- 
able—that you considered terminating the contract? 

MR. GARRISON: 1 object; there is no question 
whether he considered terminating the contract; he 
testified that the president asked him why he did not 
discharge or get rid of Hyde. 

Objection sustained. Defendant excepted. 

MR. KREMER: Well, on that basis it is only 
a question of— 

THE WSS ivas— 

MR. GARRISON: No, no. 

MR. KREMER: If counsel ts doing that for my 
benefit, he may cease. It is not necessary. 

MR. GARRISON: I was doing it in the interest 
of propriety. 

MR. KREMER: It 1s quite unnecessary. 

EE COU I a iocecd: 
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X-Q. 138. 1 will ask you if it was not in con- 
nection with the fact that the milling operation did 
not show the results that you had hoped, that the 
conversation took place that you referred to with 
reference to removing Mir. Hyde? 

MR. GARRISON: I object. The witness did not 
testify to anything except that Mr. Wolvin said— 

MR. KREMER: That is exactly the situation I 
meict to. 

MR. GARRISON: And he has stated that Mr. 
Wolvin said and now he is asked whether that was 
not on an assumption in his mind or Mr. Wolvin’s 
yund; and entirely improper question. 

Objection sustained. Defendant excepted. 

X-Q. 139. Did Captain Wolvin at that time state 
to you, and was not the substance of the conversation 
in connection with the incident to which you referred, 
that the milling operations under Hyde were not satis- 
factory, and that you should get rid of him? 

A. My recollection of that conversation with Capt. 
Wolvin was that the trouble was not with the pro- 
cess; the trouble was with Hyde. We did not ex- 
pect to break the contract. Capt. Wolvin advised 
me, or asked me why I did not get rid of Hyde. 

X-Q. 140. You did not expect to break the con- 
tract—by that you mean to say that you intended to 
carry out the contract as it was written, is that cor- 
rect? 


A. Yes, that was correct. 
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X-Q. 141. Now, Mr. Atwater, in connection with 
the matter of the keeping of vouchers. Do you know 
where the vouchers covering the period during which 
you issued checks to Mr. Hyde—where they were 
placed at the time that you left the employ of the 
company ? 

A. Well, at the start, anyhow, those vouchers 


were kept in the mine office—in the office at the 


mine. ° 

X-Q. 142. Where were they at the time that 
you left, if you know—I ask so that we can make 
search for them. 

A. [I think likely those vouchers were still at the 
mine, but they might have been at the office down 
town. We had an office down town when | left the 
company. 

X-Q. 14214. You could not be sure where they 
were? 

Ae ither ome or the other. 

X-Q. 143. I ask for the purpose of locating them. 

me One onamerotner: 

X-Q. 144. Was there any other contract between 
the Butte & Superior Company and Mr. Hyde, to 
your knowledge, save and except the contract here in 
evidence—of course that is during the time you were 
connected with the company. 

A. There was a modification of that agreement. 

X-Q. 145. Was that made during the time that 
you were with the company? 

a Ges, 
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X-Q. 146. 1 hand you this, plaintiff's Exhibit 2. 
and ask you if this is the paper. 

A. Yes, this is the supplementary agreement. 

X-Q. 147. Now, was there any other contract be- 
tween the Butte & Superior Company and Hyde dur- 
ing the time that you were connected with the Butte 
& Superior Company, that you now recall? 

MR. GARRISON: Unless that is confined to his 
knowledge, that is an improper question. 

Mak COURT: Certainly. 

MR. KREMER: It could not be directed to any- 
thing else. 

X-Q. 148. Of your own knowledge? - 

A. I don’t recollect any other one at this time. 

X-Q. 149. Now, Mr. Atwater, in your conversa- 
tion with Mr. Hyde, the first one that you refer to, 
where did that occur? 

A. My first conversation with Hyde? 

X-Q. 150. Yes, the one that you testified to where- 
in he said that if you engaged in the concentration 
of ores as he directed that you probably would have 
trouble with thc Minerals Separation, or something 
to that effect? 

A. Up at the mine, the Black Rock Mine. 

X-Q. 151. What year was that in? 

fm 1911. 

fe O. 152. What month, do you recall? 

A. Not exactly; it might have been May, but 
I think it was June or July. | 
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X-Q. 153. it was before the entering into this con- 
tract? 

Doe lt was. 

X-Q. 154. That is in evidence? 

pepe ves. | said so. 

X-Q. 155. And Captain Wolvin was doing the 
financial negotiations with Mr. Hyde, was he not? 

A. Well, Captain Wolvin, the president of the 
company, O. K.’d the negotiations, but— 

X-Q. 156. They could not be closed without his 
©. Ky is that notte fact? 

A. (Hesitating.) 

X-Q. 157. Well, is it or is it not a fact? 

A. Weli, can’t I stop and think while you ask me? 
I am trying to recall, that is all. 

X-Q. 158. Certainly, if you wish to think. 

A. Yes. There was never any contract—never 
any direct definition. of how far my authority extended. 
As that contract looked to us then, it would have 
probably not been questioned if I had signed that con- 
tract instead of Captain Wolvin; but in the natural 
course of such operations it would have been up to 
the president of the company to ratify such a contract. 

X-Q. 159. And that was the course pursued in the 
general conduct of aftairs of the Butte & Superior 
Company, was it not? 

A. Not in general, no. 

X-Q. 160. Well was it, or was it not; | ask you 
the question you followed in matters of contract or 
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referring to unusual expenditures or expenditures out- 
side of the ordinary conduct of the mines—were not 
those submitted to the president or the board of direct- 
ors for ratification? 

A. It was customary for me to submit it to the 
board of directors. 

X-Q. 161. Now you said that there was no men- 
tion made of any particular patent in your discussion 
with Mr. Hyde. Did I understand you to make that 
statement? 

A. This written contract—will you ask me that 
again? 

X-Q. 162. I will connect it with something that | 
think will refresh your memory. You said that Mr. 
Hyde told you that he had a patent, for improvements 
upon certain then claimed patents. Is that correct? 

THE COURT: He did not say that, I think. 

mn. GARRISON: I object to that. 

X-Q. 163. Certain issues of patent— 

THE COURT: He testified that Hyde told him 
that he was going to get a patent. 

X-Q. 164. He said he was going to take out cer- 
tain patents, improvements on certain patents then in 
existence ? 

A. That is not what I said. 

MR. GARRISON: Not at the first interview. . 

X-Q. 165. No, not at the first conversation, but 
the conversation wherein he told you that he was going 
to take out certain patents. 
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UES SOURK I: Om the particulars witencun tesa 
fered from the Minerals Separation process. 

MR. GARRISON: Yes, sir. 

nteeC OUR I Proceed: 

X-Q. 166. Where did that conversation occur? 

A. In Hyde's laboratory in Butte. 

X-Q. 167. Where was Hyde’s laboratory in Butte? 

A. It was either at the Napton or the Thornton; 
it was at the Napton Hotel or rooming house. 

X-Q. 168. You stated that you asked him why he 
did not take out patents covering improvements upon 
the process, when he claimed that certain other patents 
were void; is that what you stated? 

A. I did not use the word— 

MR. GARRISON: He is misquoting the. witness 
as to that; he did not say anything about improve- 
ments. 

X-Q. 169. Well, I will ask you to repeat that con- 
versation, then; what did he tell you that he was 
going to do? 

A. He told me he was going to take out patents 
on particular parts of his process, which he considered 
patentable; one part, I think, on the use of acid, but 
| don’t recollect. He told me— 

X-Q. 170. One of recleaning? 

A. Yes, | think so. ] did not pay much attention 
to what his patents were to cover. | remember that 
he was going to take out patents. 

X-Q. 171. Do you know whether he did take out 
a patent? 
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MR. GARRISON: 1 object. 

THE COURT: He can answer if he knows. 

A. Yes, I knew that he took out a patent. 

X-O. 172. He told you that he had been advised 
by counsel that he had something that was patentable, 
eiaeto take it out, did he? 

Pee) cs. 


ie DiReE Cl BX AWINATION, 
PyeiiR. GARRISON: 


R-O. 173. Did he mention who the counsel were 
who had advised him? 

ee Yes, sir. 

K-0. 174. Who did he say they were? 

A. Mr. Sheridan. 

(-O. 175. In answér to a question upon cross ex- 
amination, and after examining this contract, plaintiff's 
exhibit 1, which I now hand you, you stated that it 
represented the arrangement, the full arrangement that 
you had made with Hyde. Kindly point out to me 
the place therein which refers to the conducting or 
paying the expense of expected litigation. 

MR. KREMER: That is objected to as improper 
re-direct and for the reason that there was no testi- 
mony with reference to the contract having been en- 
tered into between Hyde and the Butte & Superior 
for paying the expenses of prospective litigation. There 
is no contract of that character testified to. 

af COURT: I think so. 
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MR. KREMER: The witness said he had no 
authority except that that was given there. He was 
asked if a part of the agreement was not that the 
company stand what expenses of any suit brought 
against him. He said as far as he was concerned 
he would recommend that should be done, but there 
is no evidence that it was ever done, and the contract 
was drawn afterwards, and it was not done, and 
there is no testimony as to the authority. That is 
the reason J did not cross examine upon that. 

THE COURT: Well, the question does not seem 
objectionable in that particular. If there is anything 
of that sort in there—You are familiar with the con- 
tract—point it out. 

Ni Givi s@ IN alt is not there: 

THE COURT: If it is not there, so advise the 
witness and ask the question based on that. 

R-Q. 176. You will observe, Mr. Atwater, that there 
is nothing whatever in that contract concerning the 
payment of expenses of litigation. You may take my 
word for that. 

A. All right. 

R-Q. 177. Based upon that, do you correct your 
answer, in which you stated that this contract con- 
tained the full recital of the things that you had agreed 
upon with Mr. Hyde? 

MR. KREMER: We object to that for the reason 
that there is no testimony that the witness did agree 
upon it with Mr. Hyde or had authority to agree 
upon it with Mr. Hyde. 
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THE COURT: There is testimony tending in that 
direction. J] think the question fair under the cir- 
cumstances. As the court has said, you can object 
iater if it is. not proven that there was an arrangement 
of that character, and the objection will be overruled. 

(Question read.) 

A. I will have to correct. my statement in that 
matter. 

R-O. 178. Please correct it; please make the cor- 
rected statement. 

A. I knew very well that such an agreement did 
exist and that we discussed it, and I thought it was 
in that agreement which you just handed me. 

MR. GARRISON: That is all, sir. 


RE-CROSS EXAMINATION, 
BY MR. KREMER: 


RX-Q. 179. Did you ever see a copy of that agree- 
ment ? 

ie COURT: What do you mean, exhibit I? 

MR. KREMER: No, the one he has just referred 
to. 

MR. GARRISON: He said he thought it was in 
this one. : 

A. I said J. thought it was in this one. 

MR. KREMER: Now, I say did you ever see a 
copy of this agreement? 

THE COURT: The one he has just referred to? 

MR. GARRISON: This is the one he just referred 
to and he said he thought it was in that. 
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THE COURT: Make a proper objection. 

MR. GARRISON: My objection is he did not 
So — 

Reo 180, MRK. NREMER@S iid you ever sce 
a copy of that agreement about expenses? 

A. No, | don’t think {| did. T thought it was in 
that agreement (Exhibit 1). 

MR. KREMER: But vou were mistaken, were you 
not? 

A. {| certainly was. 

RX-Q. 181. And you are positive you never saw a 
copy of such an agreement? 

A. J don’t recollect secing such an agrecment. 

MR. KREMER: That 1s all. 

THE WIENESS. i don’t recollect secine stehnman 
agreement. 

MR. KREMER: I heard what you said. 

Wa NESS EACUSED: 


MR. GARRISON: Now, | desire to offer in evi- 
dence the third annual report of the Butte & Superior 
Cipper Company, Vimited, for the year “ended 1— 
cember 31st, 1914. As this is a very long document 
and there are a great many figures and pages of maps 
, that are useless and there is only one paragraph that 
is usetul, § desiresto sead that one im evidence 

MR. KREMER: We desire to know what he 1s 
offering. 

MR. GARRISON: As soon as we read it you 


will know. 
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THE COURT: What is the offer, this whole re- 
port? 

MR. GARRISON: If they insist. Otherwise, we 
would like to put in just the one paragraph. 

MR. KREMER: We wouid like to know what it 
1s. 

MR. GARRISON: (Handing counsel the book and 
pointing out a marked paragraph). 

MR. KREMER: No objection to it. 


Book ectmrtted, marked for identification and 
following paragraph admitted and read in evi- 
dence and marked PLAINTIFF’S EXHIBIT 
18. 


MR. GARRISON: (Reading.) “The litigation in 
connection with the . Minerals Separation Limited, 
which, at the date of the last annual report was pend- 
ing and undecided on appeal, in the United States 
Circuit Court of Appeals at San Francisco, has since 
that time been decided in favor of your company by 
the Court of Appeals holding the patents of the Min- 
erals Separation Company Limited as absolutely void. 
This question has been taken to the Supreme Court 
of the United States, where it is now pending, and a 
decision cannot reasonably be expected before some 
time in the spring or summer of 1916. Your direct- 
ors have no reason to modify to any extent the ex- 
pressions in the last annual report regarding the 
final outcome of this litigation. Respectfully submitted, 
Reeoruce Nackelvie.” 
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Is it understcod that this excerpt is all that now 
goes in evidence or simply the whole book received 
in evidence? 

AEMEBCOURT: As far as the court understands 
it now you have offered only this paragraph. 

MR. GARRISON: Is it conceded that the litiga- 
tion there referred to is the case of Minerals Separa- 
tion Company against James M. Hyde? 

MR. KREMER: I am sure I do not know. 


HENRY D. WILLIAMS called as a witness in be- 
half of the plaintiff, being first duly sworn, testi- 
fied as follows: 


Diet EXAMINA TION, 
BSC WTR (Gye IR ROESTOUN| 2 


Q. 1. Mr. Williams, you are the general attorney 
or counsel of the Minerals Separation Cempany, Limit- 
ed, are you not? 

i am. 

Q. 2. In the year 1914 what litigation had that 
company pending which was decided by the United 
States Circuit Court of Appeals at San Francisco? 

A. The suit of Minerals Separation Limited against 
Hyde, which was carried on appeal to that court from 
this court. 

Q. 3. Had it any case pending at that time other 
than the Hyde case against the Butte & Superior Cop- 
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per Company Limited which was on appeal in the 
United States Circuit Court of Appeals at San Fran- 
cisco and decided by that court? 

A. No. 


CROSS EXAMINATION, 
BY MR. KREMER: 


X-Q. 4. That is the same Hyde case that we have 
referred to here as having been decided by the Supreme 
Court of the United States? 

Eve cs, Sir. 

X-Q. 5. And at that time the Hyde case was upon 
appeal from a judgment of the Circuit Court of Ap- 
peals declaring the patents invalid, was it not? 

A. Not on appeal, ee writ of certiorari. 

X-Q. 6. MR. KREMER: Writ of certiorari? 

wey cs, Sir. 

X-Q. 7. From a judgment declaring the patent in- 
valid? 

A. Declaring the patent in suit invalid. 

X-Q. 8 And that was the patent in this suit as 
well as the patent in that suit? 

Poe Richt. 

X-Q. 9. Litigation was pending in this court was 
it not against the Butte & Superior Copper Company, 
Limited, upon the patent in suit? 

A. It was then—That litigation was then pending. 

PN ss EXCUSED. 
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MR. GARRISON: Now, there is no dispute, is 
there, that Mr. N. Bruce McKelvie was the president 
of the Butte & Superior Copper Company, Limited, is 
there, in the year 1914? 

Mite ORE AIER: No. 

MR. GARRISON: Now, if your Honor pleases, 
ave rest. 

In view of something that your ftlonor said during 
the course of the hearing this morning, [ was wond- 
ering whether vour Honor intended to so shape the 
course of this trial that the defendant should first meet 
the issues with respect to the alleged estoppel or bar 
or whether there was to be a general defense, and | 
thought if proper [ would like to receive froin your 
One? an expression asito the iuture condiucivoimune 
case in that respect. 

TAECCOWRM Well | havent cineinaiy 
OuUe nt, tOutelleilie. cnuthy, 

MR. GARRISON: What is the disposition of the 
defense? 

MR. KREMER: The disposition of the defense 
would be to present its case in its own orderly way. 
The position that we take is that there is no estoppel 
Gb Yat tO meet, andeilic defendant shall proceed; ais 
statement of counsel, of course with the consent of 
the court, to present its case in the orderly manner that 
it feels it should be presented in. We, of course, will 
he guided by our own desires in the matter, unless 
the court directs to the contrary. We naturally, like 
all attorneys, in arranging for the introduction of 
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the defense or the introduction of testimony, have 
outlined a plan whereby we believe that the orderly 
presentation will be such that one can readily follow 
it through and will lighten the work of the court; and 
that, of course, we will do unless the court directs 
otherwise. J do not know. that we need any direction 
as to how we would introduce our case unless it is 
with the direction of this court; 


? 


we will proceed in 
what we consider an orderly manner. 

THE COURT: What is your view of it? 

MR. GARRISON: My view is simply this: That 
if it be a fact that some principle of law estops these 
defendants from raising certain questions upon this 
trial, it would seem to me that the orderly course 
of procedure would be the demonstration of that situa- 
tion. We have produced our evidence with respect 
thereto. If they present their evidence with respect 
thereto, that issue is entirely different and separate 
from every other issue in the case, and upon the de- 
termination of that issue will-depend the orderly con- 
Miter oO: the rest of the case. At the present time if 
your Honor now enters upon the full defense of this 
defendant, you will be met at every turn with the neces- 
sity of letting in testimony with respect to the validity, 
we will assume, of this patent or the character of an 
act of an infringement of this patent, all of which 
will be immaterial and irrelevant, and never should 
have been brought into the case. If it be a fact that 
this defendant is by a principle of law estopped from 
raising that defense or relitigating that or those ques- 
tions it does seem to me that it is well worthy of 
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consideration as to whether we may not lighten the 
burden of the court and counsel, litigants and wit- 
nesses by determining im limine—and the question in 
limine is “what is to be tried by me in this suit?” Now, 
if the issue is to be an entire, sole and complete de- 
fense, without bar or estoppel, that is one thing. If 
the issue is very much narrower than that, that is 
another. It does seem to me that the determination 
of that issue in advance would be of great benefit 
to the court. 

MR. KREMER: I assume that under the rule that 
your honor has repeatedly declared in this case on the 
rulings upon the disclaimer as well as to our objec- 
tions to other matters introduced, that a ruling upon 
all of these matters as they are introduced would be 
such a ruling as would perniut the record to be made 
for a higher court, no matter what your honor’s views 
might be as to them,. but we of course will present 
our case in full and of course we assume that your 
honor would permit this. method, no matter what your 
honor’s views might ultimately be upon this or other 
questions, to go upon the record here for review by 
another court. And J will state that we have wit- 
nesses brought from a distance perhaps in connection 
with certain testimony that has here been introduced, 
that is to refute such testimony as has been intro- 
duced here as is capable of refutation. So we will 
procecd, under your honor’s direction, with the orderly 
presentation of our case, and we subniut to the direc- 
tion of the court. 

THE COURT: Of course it is obvious cnough 


: 
| 


a 
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that if this case could be determined upon the ques- 
tion of estoppel, that it would shorten it very mater- 
ially. If it was obvious, as I said before, that the 
estoppel existed, why the court would not hesitate to 
Semitic. But the first question that met the court 
would be right now whether you have proven an estop- 
pel, in other words, a former adjudication that estops 
these defendants. It is true the court might send the 
defendant to their proof, if they desired to submit 
any. They might not desire to submit any. They 
might rely upon the insufficiency, from their view- 
point, of the proof of estoppel. I would want to hear 
it argued pretty thoroughly before I would be prepared 
to say that you have established an estoppel. There 
ig evidence that tends in that direction, but whether 
it is sufficiently clear and definite enough sufficiently 
certain “to a common intent’ as they put it,—you 
say you have witnesses that are not here? 

MR. KREMER: That is what I meant by stating 
to your honor the other day that it was useless to 
take up the time of the court at present in arguing 
this matter. 

THE COURT: What about your evidence in re- 
spect to that estoppel? 

MR. KREMER: I have no doubt that Mr. Gar- 
rison’s statement— 


THE COURT: What 1 have in mind is, is vorr 


_ evidence here and available, if you intend to use it? 


MR. KREMER: No, it is not. The question is 
whether we desire to use any or not use any. From 
this record as it is here submitted, we contend that 
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there is no estoppel shown. But if Mr. Hyde is avail- — 
able and I understand at this time that he is, a sharp 
issue will be then raised as to whether or not the 
statements here made are truthful. So we will pro- 
ceed to make our statement, 1f your honor so desires. 

Ge COURT: Of comme like insany otlicrecquits 
suit, 1f we proceed upon a record that might be fairly 
disputable and determine the question and let it go to 
the Circuit Court and possibly to the Supreme Court 
and comes back here for a new trial, I don’t think 
it wonld be the best for either party or both parties. 
[ imagine you are both anxious to have the record 
in such shape now that a final decision can be rend- 
ered in the upper court, in the appellate tribunal. 1! 
think it will make for a speedy conclusion of this case 
to allow the defendant to proceed at their discretion 
im the meter and the court will do so. 

MR. GARRISON: I seek to reopen the closing of 
the case for the purpose of asking the defendant to 
produce from their New York or Duluth or other of- 
fice the various vouchers and other matters which are 
not in Basin or Butte and which are calied for in my 
notice to produce. 

TAE COURT. Well, it should be done Wurm 
the course of the trial, if the trial continues long 
enough to enable them to do it. If they can do it | 
assume they can by correspondence. You were late 
with your notice to produce, but they will do that if 
the case continues that long and T assume that it likely 


will. 
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MR. GARRISON: We now close, with that reser- 
vation. 

THE COURT: Let us first dispose of this pro- 
posed amendment to the answer. I find by examining 
it it proposes three publications not pleaded in the pres- 
ent answer if I remember right, two of which how- 
ever are in evidence in the Hyde suit, the record of 
which is now in evidence here; and it also pleads per- 
haps some fifteen patents now in the present answer, 
one of which seems to be an Italian patent. 

MR. SCOTT: The Jtalian patent corresponds to 
this British patent, and that is referred to in the Hyde 
case. 

THE COURT: #£=This amendment,—of course 
amendments are always allowed in furtherance of jus- 
tice at any time where it can be done consistent with 
the rights of the other party. It, too, comes late, of 
course. And yet there might be in the condition of 
all this litigation an excuse. If the court can take 
judicial knowledge of it, unreasonable delay and neglect 
should not be charged against the defendant in pro‘- 
fering this amendment. The question would be of 
course whether the plaintiff is prepared to meet it. 
What about it? If it operated as a surprise, there 
is a serious question which ought to involve its re- 
jection. If it does not, the state of the case is such, 
and of these documents and of the proof available to 
you, that you can meet it, the court desires to know 
it and if that is not the situation the court desires 
to know it. You have made an objection simply based 
on lack of diligence as [ recall it and on the estoppel. 
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MR. WILLIAMS: On the estoppel, and not having 
then read the document, I find that there was an 
attempt to set up British application, which would be 
totally in violation of the statute, no application for 
a patent in England being of the slightest force and 
effect under the statute. 

MR. KREMER: Well, just disregard that. Where 
does that appear? It can be eliminated by consent. 
We will eliminate it by consent. 

Wik. WILLIAMS. ines 21, 22 and) 23 01 pace 

tHE COUR Eimore British patente 7olG 

MR. WILLIAMS: The words on these lines, “F. 
E. Elmore obtained British patent No. 17816 of the 
year 1904 for the same invention and that said Elmore 
applied by said British patent August 16, 1904,” the 
entire statement to be eliminated. The British patent 
in question was sealed long after our application date 
and the application has no force and effect. 

MR. KREMER: We consent that it be eliminated 
—or [ think more properly that we request that it be 
eliminated. 

MR. WILLIAMS: Again on page 5, the same 
words, constituting lines 17, 18 and 19. 

MR. KREMER: That may also be eliminated. 

MR. WILLIAMS: Now, in regard to a number 
of patents that are set up, really not any patent at all} 
but applications for United States letters patent, ap- 
pearing on the last page of the proposed amendment 
to the answer, | wish to note the general objection 
that the only force and effect that these, when proved, 


can have is upon the question of originality in the 
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identical invention of the patent in suit, and that that 
cannot in any manner be considered as part of the 
prior art. With that objection, now I see no reason 
why we should strike out the pleadings although as 
to the last patent in this list it appears that the date 
of application for United States letters patent was 
July 17th, 1906. 

MR. KREMER: Strike it out if you want to. 

Mee COURT: What is that? 

MR. WILLIAMS: F. E. Elmore, 826411. 

miteeCOURT: What was the date of the patent? 

MR. WILLIAMS: The date of application is July, 
1905. The date of our invention is March, 1905. 

PS KREMER: Strike it out. 

MR. WILLIAMS: And again on page 5 at line 
16 the same patent, 826411. 

Pree REMER; That is the same. 

iis COURT: That goes out? 

PR KREMER: Yes. 

MR. WILLIAMS: Now, as to the California 
journal of technology, we do not plead surprise. We 
litigated a case in Wilmington, Delaware, wherein tiat 
was one of the defenses. We know of the existence 
of such a document. I don’t know that we have come 
here prepared to meet it, but I believe we may be able 
to do so. The ground of our objection to that is that 
it is a new defense and the ground of objection is 
estoppel. 

MR. KREMER: Is that all, Mr. Williams? 

ME WILLIAMS: That is all. 

THE COURT: The objections will be overruled, 
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as to the amendment to the answer, and the amendment 
will be filed. 

MR. KREMER: In conformity to the rule of court, 
| desire to submit an engrossed copy of the answer 
as made. That is the rule for the purpose of conveni- 
ence. And I will ask permission to file this as soon as 
the amendments are made and it conforms to the mat- 
ters stricken out by the court. That will be agreeable, 
and I will furnish you with a copy. 

MR. GARRISON: Perfectly. 

WHEREUPON the defendant made an opening 
statement to the court as follows: 

MR. SCOTT: This patent No. 835,120, your honor, 
here in suit has been sustained by the Supreme Court 
of the United States principally, if not wholly, upon 
the theory that there was what the court has referred 
to as a critical point. That has been the theory of all 
of the witnesses produced by this plaintiff from the 
beginning of this case; it has been almost the sole reii- 
ance,+—the principal reliance of plaintiff's counsel in all 
of their argument and p@rfentations of this case. IH 
was the theory upon which the Supreme Court of the 
United States has sustained this patent. And yesterday 
morning was the first instance in which we had seen 
this wonderful critical point repudiated by counsel for 
the plaintiff. While the Supreme Court was prevailed 
upon to accept this remarkable theory of a critical point 
in the matter .of the amount of oil in this flotation 
process, we are compelled, in view of the character of 
the evidence and the character of the arguments made 
by counsel before the Supreme Court, to come here 
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attacking the validity of this patent upon the theory 
that there is no critical point. So confident are we that 
the Supreme Court of the United States was misled by 
garbled evidence and arguments that misrepresented 
even that evidence, that we come here for the purpose 
of trying that issue of the validity of that patent once 
more. Now, there can be no question from the text ot 
the opinion of the Supreme Court that the supposed 
existence of this critical point, so much emphasized by 
the witnesses for the plaintiff, and by the counsel for 
the plaintiff, was the foundation of the opinion by the 
Supreme Court. The fact that the Supreme Court de- 
clared claims 9, 10 and 11 invalid—the only three 
claims that did not specify this small amount of oil— 
is in itself convincing and conclusive proof that that 
was the foundation of their opinion. One of the closing 
expressions of the Supreme Court and one the meaning 
of which was invalidated in this disclaimer by having 
the passage taken from its proper context and put in 
another setting, is this: ‘The results obtained by the 
use of oil within the proportions often described in the 
testimony and in the claims as critical proportions, am- 
ounting to a fraction of one per cent on the ore.” 
Now, a “critical point,” by every definition, popular, 
scientific or otherwise, is some point either in a physi- 
cal change or in a mathematical conception where there 
is a transition, where one phenomenon changes to an- 
other. On this question the proposition has been ad- 
vanced that when a certain point is reached in the re- 
duction of oil we have the transition from a floating 
mass of mineral to a sinking mass, providing such quan- 
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tity is being raised, or if we follow the procedure dwelt 
upon so fondly by the witnesses for the plaintiff, 
the sinking is changed to flotation by reducing the 
amount of oil. 

Referring again to this disclaimer, not that I am go- 
ing to discuss that, but to illustrate and make clear the 
line of evidence which we are going to introduce. The 
gist of the disclaimer is contained in one expression: 
“He hereby disclaims from claims 9, 10 and 11 of said 
letters patent No. 835,120 any process of concentrating 
powdered ores excepting where the results obtained 
are the results obtained by the use of oil in a quantity 
amounting to a fraction of one per cent on the ore.” 
Now, it takes close attention from me to follow the re- 
fined argument upon which counsel for the plaintiff 
here baldly tells the court that they are not disclaiming 
anything but they are enlarging their patent by this 
disclaimer. The proposition advanced is that they are 
entitled to the results obtained by the use of less than 
one per cent of oil, the implication being that if these 
results are obtained by the use of more than one per 
cent of oil they are still entitled to them. I think that 
is a fair statement of the idea that was put forth by 
them before this court. Now, that statement is abso- 
lutely inconsistent with any theory advanced by any 
one of the expert witnesses who have appeared for this 
plaintiff throughout this litigation. It 1s opposed to the 
decision of the Supreme Court and it is absolutely op- 
posed to the representations made to the Supreme 
Court by counsel here present in their arguments which 
resulted in their patent being sustained. The very defi- 
nition of the term “critical point” absolutely removes 
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the possibility of this patent being valid and the owners 
of the patent still being entitled to something which is 
done by the use of an amount of oil larger than the 
“critical amount.’’ The whole foundation of this patent, 
the very words of their own witness, Dr. Chandler, is 
based upon this amount of oil, the critical amount. So 
we will assume that there is a critical amount here; and 
in a day or two we will prove to the court that there is 
not. But, as far as that—as this case—has gone, we 
will say that there is a “critical point.” This phenome- 
non does not come into play, there is no froth until the 
oil is below that “critical amount.’ That is the whole 
theory and foundation of the decree of the Supreme 
Court as to the supposed validity of this patent. And 
if that proposition isn’t true, that patent isn’t valid, 
and every court that this case has been presented to by 
plaintiff has been deceived. 

THE COURT: What will you do in connection 
with this Supreme Court’s decision? 

MR. SCOTT: I will explain that, how that comes 
about ? 

mae COURT: No, what shall we do? 

MR. SCOTT: We will present evidence here that 
was not before the Supreme Court, evidence which we 
conceive would have left no doubt in the mind of the 
Supreme Court as to the absolute invalidity of this 
patent... We will present evidence in this court that 
counsel for the plaintiff assured the Supreme Court in 
the most emphatic terms could not be produced. Coun- 
sel for this plaintiff assured the Supreme Court, and 
we did not have the evidence to meet it because this 
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case was tried at so early a date, they assured the Su- 
preme Court that any operation with over one per cent 
of oil was an impossibility, commercially, that it could 
not be done. They told the Supreme Court baldly that 
we, for the defendant, were there presenting tricks, 
shams, ledgerdemain; that we had done things in lit- 
tle machines on a bench that no man could duplicate in 
a mill, by which no man could concentrate ores and 
succeed; no one had concentrated ores in a mill with 
that large quantity of oil. And the evidence in the 
Hyde case was taken and the assumptions of these wit- 
nesses were accepted. And since these assumptions 
were inade millions of tons of ore have been concen- 
trated in the great mills of the United States with over 
one per cent of oil and in many instances showing even 
a greater efficiency, metallurgically, than previous oper- 
ations with small amounts of oil. And we are con- 
vinced that it was assumptions of that character that 
led to the decision of the Supreme Court. And we con- 
ceive that we do not come here in vain to try this case 
with a view to having it ultimately reach the Supreme 
Court; and we do not conceive that the Supreme Court, 
with evidence of that kind before it refuting the solemn 
assertions made by these counsel who are here and who 
were there, will ever adhere to the decision then made. 
So inconsistent is the position of this plaintiff in this 
court with its position in the Supreme Court of the 
United States that they do not hesitate to absolutely 
deny and repudiate what they told the Supreme Court 
in attempting to sustain their patent when they come 
here with the fear in their hearts that somebody has 
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made a successful process with over one per cent of oil. 
They told the Supreme Court, counsel here present, that 
their invention did not come into existence until you 
had below one half of one per cent. In answer to ques- 
tions put by the court, by Mr. Justice McReynolds, 
where this invention came into being, counsel here pres- 
ent, in response to the question: “Do you have any in- 
vention at half of a per cent?’ And counsel said, “It 
begins to appear remotely, but it begins to appear; at 
three tenths of one per cent it increases, and at two 
tenths this great inventive child was fully delivered. 
And they come into this court repudiating this asser- 
tion. And so if somebody said this thing would ap- 
pear at one per cent they could come in and say, “They 
infringe our patent,’ after having told the Supreme 
Court in precise terms that their patent could not be 
infringed if the operator used over one-half per cent, 
they were so afraid they were going to fail to put over 
their proposition that they even desired this one per 
cent amended in the patent and consequently said, 
“Give us one-half per cent and we are satisfied.” Now, 
they come back here and want more than one per cent 
in a disclaimer which enlarges their patent. 

But at the risk of repetition, [ want to put one propo- 
sition again that I think I briefly stated. We have 
litigated here based upon the evidence of experts, based 
upon the arguments of counsel to the effect that there 
was a “critical point.” Now, I think we should have 
in our minds a sharp definition of a “critical point.” I 
think I may say that 32 degrees Fahrenheit is a “criti- 
cal point.” It is where water freezes. Now it freezes 
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right at 32 or it wouldn’t be a “critical point,” if there 
was any variation about it. Pure water will freeze at 
32 degrees Fahrenheit. Now, the Supreme Court men- 
tioned this critical point. The Supreme Court did not 
say where it was, but they thought that a claim that 
merely called for a certain amount of oil was altogether 
too indefinite. That was like saying that water froze 
somewhere, sonie point; but they allowed this claim to 
be considered valid which called for a fraction of one 
percent of Oil, but tie siprene Court or the United 
States did not say that even one per cent was the “criti- 
cal point.” They avoided that. They said there was a 
critical point and in order to find out where that “criti- 
cal point” was we look to the remarks of counsel, and 
they say somewhere at one half per cent, or below. But 
the proposition is it must be somewhere. And having 
put it there, to claim that anything infringes their pat- 
ent above that “critical point’? is to say there is no 
“critical point, because if there is a critical) poi 
that is passed—that is placed where one phenomenon 
changes into another and if you can get that same re- 
sult with a larger amount of oil then there is no critical 
point. The very definition of a “critical point” is this 
deciding at what particular point, with relation to the 
amount of oil, you come to a point—a line where the 
phenomenon changes. Now, when they say that if 
anvbody gets this result with more than that amount of 
oil, they are admitting that there is no “critical point,” 
that there is no point where the phenoinenon changes. 

Now, as to the proposition as to whether there is a 
“critical point’ or not we shall produce evidence show- 
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ing the absolute identity of these methods, identity in 
appearance, identity in metallurgical value and identity 
in the scientific and analytical explanation of their ex- 
istence. We will show that in series such that no man 
can point out a critical line of demarcation between 
one phenomenon and another. Furthermore, we will 
show to the court that this Cattermole phenomena 
which I think perhaps the court remembers from the 
proceedings in the case some years ago, in which the 
mineral was caused to be sunk by a large amount of oil, 
the theory of this patent being that when you lessen 
the amount of oil that causes the metal to float instead 
of sink, as in this Cattermole process. We will take 
exactly the same mixture and will agitate it and cause 
it to float, and, without changing the mixture one iota 
we will cause it to sink, showing that oi] has nothing to 
do with it. The whole theory of this case is a matter 
of manipulation, that it is merely a matter of how the 
thing is stirred up as to whether it sinks or floats. Not 
only that, but we will show the court, not only in ex- 
perimental apparatus, but through the evidence of wit- 
nesses, we will show this court that commercial froths 
of greater metallurgical value are produced with larger 
amounts of oil, not only as great as this Cattermole 
process, but even greater. 

The attempt made here to enlarge this patent by dis- 
claimer, if one may use such a paradoxical expression, 
and it is the only correct expression, is emphasized 
throughout this record which is already before this 
court as a part of this case by stipulation, the Hyde 
case, and I refer to this becau@s/ it will emphasize, I 
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hope, in the mind of the court, the force of the evidence 
which we are going to produce. Their expert witness, 
Dr. Chandler, started out with the proposition that the 
reduction of this quantity of oil was the foundation of 
this invention. Now, when we show the same phe- 
nomenon with amounts 10, ZO, 40 times as great as 
the highest item with which they themselves have put 
forth in their definition of the invention, how can we 
believe there is any invention here? The thing is in- 
conceivable. They had their chance as to how to de- 
fine this invention. There was their patent. They put 
the facts and the evidence around it, and we go outside 
of these mattgrs and find the same thing in the prior 
art. Dr. Leifmann has referred to the amount of the 
oil as “infinitesimal” and as “microscopic” and yet we 
have the plaintiff here in this very suit validating its 
yatent so that it has a right in court by filing a dis- 
claimer; which according to their confessed intention 
is not to comply with the Supreme Court and narrow 
their patent, but which, according to their statement 
made in court, is for the purpose of enlarging it be- 
vond the thought even of the patent solicitor who drew 
it years ago or beyond the fond vision of the inventor. 
They now desire to include operations such as are to- 
day being carried on at the Butte & Superior Mining 
Company with amounts of oil greater than one per cent. 
The patent itself defines the amount as less than 1%. 
The Supreme Court has handed down an opinion, a de- 
cree based upon the very idea that the patent is con- 
fined to one per cent, and has declared three claims in- 
valid upon that theory, and they come into this court to 
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maintain their standing in court, as they must, by filing 
a disclaimer, by which disclaimer instead of containing 
the patent within its proper bounds, by the very admis- 
sion and claims of counsel, is intending not to comply 
with but to deceive the Supreme Court. The Supreme 
Court has said your patent is restricted, and they say 
now, “Your honor, you meant to widen it despite your 
express statement to the contrary. Dr. Liepmann has 
said there was no froth over one per cent. With years 
of study this patentee, with all of these experts, say 
ftere is no froth over one per cent. And yet, if we 
make a froth with over one per cent they say “we in- 
vented that ten years ago.” 

A great deal is being made in this case by the plain- 
mgreot the decree of the Supreme Court. I! think I am 
entitled to show this court what kind of representations 
that decree was founded on. These are the representa- 
tions made in arguing to the Supreme Court of the 
United States. 

THE COURT: I dont’ think we should go into that. 

MR. SCOTT: Must we accept the decree without 
the admissions that were solemnly made in court as 
the basis of that decree? 

THE COURT: I think that decree is binding upon 
the same set of facts anywhere. 

Ps COLL: But, for the meaning of the decree. 
The decree—there is no question as to the decree being 
binding upon the same state of facts. We are not go- 
ing to-present the same state of facts. 

eee COURT: I understand. 

MR. SCOTT: We will present a different state of 
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facts and presenting that different state of facts, we 
think we should be allowed to show the record upon 
which— 

THE COURT: If it should be when offering it 
then we will take it up and discuss it. TI do not think 
it comes in the way of an opening statement by counsel. 

Wik, STOTT: There is one point more that 1 wish 
to make in connection with the alleged disclaimer. 
There are two ways—lI will take the liberty of explain- 
ing, although it may be familiar to the court—of chang- 
ing a patent after it is issued. One is by a disclaimer, 
with which the court has become quite familiar in the 
last two days. The disclaimer is simply a way of am- 
putating something from the patent, cutting something 
out of it; and the other way is by reissue. If the pat- 
entee through inadvertence, accident or mistake has 
claimed more than he is entitled to or has made some 
error, he is allowed to surrender his patent to the Com- 
missioner of Patents and to apply for a reissue. Now, 
having done so, the Patent Office examines the patent 
over again in its entirety. They can take away from 
him that which he had in his first patent if they want 
so. “And im case the patent is reissued there are me 
rights antedating the date of the reissue. Everything 
in the past is wiped out. He can collect nothing for 
damages for infringement prior to the granting of the 
reissue; and the reissuc expires on the same date that 
the original patent would have expired on. [urther- 
more, we will assume that the patentee has not claimed 
his invention as broadly as he was entitled to and 
wants to reissue it in order to broaden his claim to in- 
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clude something that it would not have included in its 
original form. Now, if it so happens that before he 
applies for his reissue some third party, some member 
of the public actually manufactures this article or prac- 
tices this process which he wants to include by broad- 
ening his claim, he is not permitted to do so unless he 
has filed his application before that member of the pub- 
lic does manufacture that article, or practices that proc- 
ess. If he does not apply for his reissue until after 
some member of the public has manufactured the ar-' 
ticle or carried out the process which he wishes to 1n- 
clude, he is precluded from getting a reissue by what 
is termed “the intervening rights” of this member of 
the public. Now, in this matter of disclaimer the pat- 
entee meets no such obstacle. The very theory of the 
disclaimer is that he is giving something back to the 
public; therefore, there can be no intervening rights. 
At most he is giving the public something, and there is 
no possibility of the patentee taking more from the 
public than his original patent took. He is giving them 
some of his monopoly. In the second place, the pro- 
cedure by disclaimer avoids a re-examination of the 
patent by the patent office. The patentee simply draws 
up this paper and files it in the patent office; no one 
looks at it, his patent is not examined because the 
theory of the thing is he is giving something up and 
he can be trusted to do that. Now, in this particular 
case here before the court, assume that the patent in 
this particular was not as broad as they wanted it to be, 
and that is what they have said already, that it was 
not; they want more than one per cent now. Their 
proper procedure would. have been to apply for a re- 
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issue of their patent if they wanted to broaden it. It 
is the only procedure by which one can properly broad- 
en a patent. But why was it objectionable to them to 
proceed by application for reissue? First, that at the 
time they filed their disclaimer thousands of tons of 
ore were being treated by the flotation process every 
day with over one per cent of oil. The intervening 
rights would have prevented any possibility of their 
getting a reissue. Second, the great lapse of time since 
they took their patent out, over ten years ago, would 
have been sufficient to prevent it. And, third, had they 
applied for a reissue the probability is that the patent 
office would have taken their whole patent away from 
them because the evidence which we shall present to 
this court will show that there was—we shall present 
to this court will show plainly that there is no boundary 
to this “critical point,’ and immediately you go be- 
yond the one per cent and the “critical point,” we ar- 
rive in the realm of the prior art. 

Now, if there is still time this afternoon I propose 
to examine at least one witness. 

MR. KREMER: We might save time by proceed- 
ing with some matters. Perhaps we can take up— 

THE COURT: Proceed at your discretion. 

MR. KREMER: We will ask Mr. Ballot to be 


sworn. 
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JOHN BALLOT, called as a witness in behalf of 
the defendant, being first duly sworn, testified as fol- 
lows: 


DIRECT EXAMINATION. 
my MR. KREMER: 


Q. 1. What, if any, position do you hold with Min- 
erals Separation, Limited? 

A. Chairman. — 

Q. 2. Chairman of the board of directors? 

fe «(Y eS. 

O. 3. What, if any, official position do you hold 
with a corporation known as Minerals Separation 
North American Corporation. 

A. President. 

©. 4. What, if any, interest has Minerals Separation 
Northern American Corporation in the patent in suit? 

A. They acquired the interests of the patent— 

MR. GARRISON: That is expressed by writing 
which we will produce if they wish it. 

MR. KREMER: It is immaterial to me how it is 
proven. 

MR. GARRISON: We will produce all of the mat- 
ters which have to do with the North American Cor- 
poration and Minerals Separation, Limited. 

oie COURT: Is that satisfactory? 

MR. WILLIAMS: They are not in my possession 
now, they will be in my possession this evening. 

MR. GARRISON: We sent for them to New York. 

MR. WILLIAMS: They are coming from New 
York. It takes three days. 
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MR. KREMER: I think this question is proper. 

PRS COURIT: He may answer. 

@. 5. What if any interest has Minerals Separation 
North American Corporation, in the patent in suit? 

A. They acquired the interest of the patent. 

Q. 6. What else? 

A. They own the interest in the patent. 

Q. 7. They own the interest in suit? 

A. They do not own it in this sense, that it has been 
transferred to them, but they have acquired the rights 
to the patent. 

Q. 8. The American rights to the patent? 

A. The American rights. 

Q. 9. Then, as I understand you, Minerals Separa- 
tion North American Corporation, own the American 
rights to patent No. 835,120, the patent in suit? 

A. They do. 

Q. 10. When did they acquire the American rights? 

Pee Weceninere7 im 1 last year. 

Q. 11. December 7th, 1916? 

A. But no transfer has taken place of the patent. 
The parent company retains it as a trustee for the 
American corporation until this litigation is finished. 

Q. 12. Minerals Separation Limited, then, is only 
the trustee? 

A. The registered owner. 

Q. 13. For Minerals Separation North American 
Corporation? 

A. And registered owner. 

Q. 14. But in fact Minerals Separation Limited own 
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no American rights; Minerals Separation North Amer- 
ican Corporation, owns those rights? 

A. The beneficial rights. 

Q. 15. Under the laws of what state is Minerals 
Separation North American Corporation, incorporated? 

A. Maryland. 

Q. 16. To refresh your memory, is it not a fact that 
all of the stock of Minerals Separation North Ameri- 
can Corporation was issued in payment for the 
American rights to certain patents including the patent 
in suit, 835,120? 


[wey iitat is so. 
ei7. hat is the fact? 
A. Yes. 


Q. 18. And that issue of the stock was made when? 

A. December 7th, 1916. 

Q. 19. I present to you a copy of the Mining and 
Engineering World, of date December 30th, 1916, and 
turn to page 12 of that journal, and I ask you to state 
if, as president of Minerals Separation North Ameri- 
can Corporation, you recognize that advertisement? 

MR. GARRISON: I don’t understand exactly the 
question, but I don’t think it is worth while to object. 
tf he means that they are responsible for the adver- 
tisement, that is another thing. 

MR. KREMER: I can not ask that until he looks 
at it. He might say he never saw it before in his life. 

MR. GARRISON: You can ask him the direct 
question. 
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Q. 20. (Last question read.) Q. Do you recognize 
that advertisement as one that you had ordered insert- 
ed in that journal? 

MR. GARRISON: With that addition I have no 
objection. 

A. Yes, we are responsible for it. 

MR. KREMER: We offer in evidence page 12 of 
the Mining and Engineering World, of date December 
sOth, 1916. 

MR. GARRISON: That is objected to as incompe- 
tent and irrelevant to any issue in this suit. 

THE COURT. Whatts the objecteiir, Krenern: 

MR. KREMER: It is in connection with our argu- 
ment that the disclaimer—and is evidence of unreason- 
able delay, in this: under the question of law presented 
to the court and argued solely as a question of law. 
there was considered only the question of unreasonable 
delay per se. There was no evidence showing the atti- 
tude of the holder of the patent at that time insofar as 
the public is concerned, in holding itself out as the own- 
er of a valid patent. We offer this testimony, and I 
will offer other testimony of this character, for the 
purpose of showing that, under the circumstances of 
this case the delay of over 100 days, or 74 days, if you 
so choose to interpret it, was an unreasonable delay 
under the conditions, because the whole industry of 
mining in this country: was laboring under the belief 
of the truthfulness of the representation that the own- 
er of the patent was making throughout the length and 
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breadth of the land—under the belief in that truthful- 
ness—and if we can establish this fact, that these rep- 
resentations were being made, then there is positive evi- 
dence of the reason of their delay, and there is positive 
evidence of the fact that they were profiting by their 
unreasonable delay, and were practicing deception upon 
the public. What might be reasonable delay under one 
state of facts, becomes a most unreasonable delay un- 
der another state of facts, and this is a part of the 
chain of evidence, showing why this delay was unreas- 
onable. Their patent was absolutely void through this 
whole period, because there had been no disclaimer 
filed, and that statement is borne out by the admissions 
here. It could only be cured by the filing of a dis- 
claimer without unreasonable neglect and delay. Now, 
that is the purpose of this testimony, that is, the testi- 
mony of these advertisements. Of course it must im- 
mediately become apparent to your honor that the ques- 
tion with reference to Minerals Separation North 
American Corporation, presents still another question, 
which is not concerned. 

MR. WILLIAMS: I might give you notice now, 
Mr. Kremer, that if we can prepare this evening, a 
supplemental bill of complaint, bringing in Minerals 
Separation North American Corporation, as a party 
plaintiff, upon the arrival of the train this evening, we 
will present such a bill tomorrow, but it may not be 
physically possible to do it. 


MR. KREMER: Of course the evils of the day are 
sufficient. 
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MR. WILLIAMS: I will read the advertisement: 
‘The flotation process. All rights under this process 
in North America are now controlled by Minerals 
Separation North American Corporation. The Su- 
preme Court of the United States having established 
the validity of the basic patent, for froth flotation, 
notice is given that the company is ready to grant 
licenses for the use of this process to those who wish 
to install and use it. To those who have infringed the 
patent, notice is given that a settlement for past in- 
fringement must precede the granting of license for 
the future use of the process. Notice is also given that 
the company will enforce its patents, and will stop all 
infringement.” Then follows a statement about main- 
taining a laboratory where ores will be tested at mini- 
mum expense for prospective licensees That is the sub- 
stance of the advertisement. 

THE COURT: Well, under the rule and promise 
oi counsel that he has other evidence which, taken alto- 
gether, he believes will establish unreasonable neglect 
and delay, the objection will be overruled and the ad- 
vertisement may go in. If it is not entitled to any 
weight when the court comes to render its decision, it 
will be given none. 

Plaintiff excepted. 


Advertisement contained in Mining and Engin- 
eering World, December 30th, page 12, is admitted 
in evidence marked defendant’s exhibit No. 19. 


MR. KREMER: I will offer another. 
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MR. GARRISON: We will present that to Mr. 
Ballot, and if he says he authorized that, we will ad- 
Pit it. 

BY MR. GARRISON: . 

Q. 21. Was this authorized by you or your com- 
pany ? 

A. Yes, sir. 

MR. KREMER: This is in the Engineering and 
Mining Journal of date December 23rd, 1916, page 
35. It is— 

MR. GARRISON: It is admitted by counsel for 
the plaintiff that this advertisement was inserted by 
authority of Minerals Separation North American 
Corporation. ; 

MR. KREMER: We offer it in evidence. 

MR. GARRISON: We make the same objection. 

Objection overruled; plaintiff excepted. 


Copy of Engineering & Mining Journal, of date 
December 23d, 1916, page 35, marked Defend- 
ant’s Exhibit No. 20 and admitted in evidence. 


MR. KREMER: I offer in evidence a similar ad- 
vertisement included in the Salt Lake Mining Review, 
of date January 15th, 1917, page 55 of that paper. 

MR. GARRISON: We make the same objection. 

Objection overruled; plaintiff excepted. 


Page 55 of the Salt Lake Mining Review, of 
date January 15th, 1917, marked defendant’s ex- 
hibit No. 21 and admitted in evidence. 
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MR. KREMER: TI offer in evidence a similar ad- 
vertisement appearing in the Mining & Scientific Press, 
of date January 6th, 1917, being upon page 15. 

MR. GARRISON: The same objection. 

Objection overruled; plaintiff excepted. 


Page 15 of the Mining & Scientific Press of 
January 6, 1917, marked Defendant’s Exhibit No. 
22 and admitted in evidence. 


Q. 22. Mr. Ballot, approximately in how many 
journals, mining and engineering journals, did yon 
cause that publication to be made? 

A. Well, f cannot tell you that from memory. 

Q. 23. Were there a great number or only a few? 

A. Maybe six and maybe more, I would not say. 

Q. 24. Over what period of time did that advertise- 
ment run? 

A. I could not say. 

Q. 25. Approximately. 

A. Probably a month or two. 

Q. 26. During the months of December, January 
and February, would you say? 

A. I can not answer exactly; probably December 
and January—mayhbe two months, and extending into 
the following month. 

Q. 27. Did you run it into See 

A. Very possibly. 

Q. 28. Did you cause the publication to be run in 


any financial papers? 
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A. it depends on what you call financial papers. If 
you name the papers to ime, possibly I could remember. 

Q. 29. For instance, the Boston News Bureau? 

A. Yes, I think so. 

Q. 30. Did you cause that to be run during the 
month of February, 1917? 

A. Yes, and probably longer. 

Q. 31. I present you with a copy of the Boston News 
Bureau, of date February 21st, 1917, on page 10, and 
{ will ask you if you caused that advertisement to be 
inserted. 

A. I think so, yes, sir. 

MR. WILLIAMS: We will admit that we did. It 
is the same advertisement. 

MR. KREMER: We offer in evidence the adver- 
tisement appearing on page 10 of the Boston News 
Bureau of date February 21st, 1917. 

MR. WILLIAMS: The same objection, your honor. 

Objection overruled; plaintiff excepted. 


Boston News Bureau, of date February 21st, 
1917, page 10, marked Defendant’s Exhibit No. 23 
and admitted in evidence. 


Q4-Did you cause an advertisement to be run in 
the New York Commercial—I hand you one dated De- 
cember 15th, 1917. 

A. Yes, sir. 


MR. WILLIAMS: We will admit that the com- 
pany authorized the publication of this reading notice 
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in the New York Commercial, which is in fact and in 
substance, an advertisement. 

MR. KREMER: We offer in evidence page 14 of 
the New York Commercial, of date January 15th, 1917. 

MR. WILLIAMS: The same objection by the plain- 
uae 8 

Objection overruled; plaintiff excepted. 


Page 14 of New York Commercial of January 
15th, 1917, marked Defendant’s Exhibit No. 24, 
and admitted in evidence. 


MR. KREMER: I don’t like to offer a letter of 
counsel. Will you admit that copies of this letter were 
sent to various people at the instance of the plaintiff? 

MR. WILLIAMS: Yes, certainly. I did this as 
counsel for Minerals Separation, Limited, and Min- 
erals Separation North American Corporation. 


MR. KREMER: I offer in evidence a letter written ° 


by Henry D. Williams, dated January 30th, 1917, un- 
der the statement just made by Mr. Williams that he 
did it as counsel and at the instance of Minerals Separ- 
ation, Limited, and Minerals Separation North Ameri- 
can Corporation— 

Mike WILEVANMS= That is right. 

MR. KREMER: And that this letter was sent as a 
notice of infringement and claim of right. Is that cor- 
eet 

MR. WILLIAMS: Yes. But I object to it on the 
ground that it is incompetent, irrelevant and immaterial 
as to any issue in this case. 

Objection overruled. Plaintiff excepted. 
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MR. KREMER: Attached to the letter was a copy 
of the opinion of the Supreme Court, and the other 
documents described in the letter. We offer those also. 

MR. WILLIAMS: The same objection. 

THE COURT: Objection overruled. 


Plaintiff excepted. 
3 


Letter of Mr. Williams dated January 20th, 
1917, admitted in evidence and marked DEFEND- 
fen Ss EXHIBIT 25. 


MR. KREMER: For the sake of brevity, will you 
not agree that similar letters and similar statements 
with similar enclosures were sent to a great number of 
mine and mill operators in the United States during 
the months of January, February, March and April, 
1917? 

MR. WILLIAMS: That is rather indefinite. If 
you will omit the word “great” [ will accept it. 

MR. KREMER: Will you substitute the number, 
Mr. Williams; I will call on you for that information, 
and your statements, off the stand, is all that we desire. 

MR. WILLIAMS: I would say that, having 
learned that there were something in the neighborhood 
of 200 mines infringing the patent, we sent these 
notices to those mines. I think possibly the number ex- 
ceeded 200, but that is the best of my knowledge and I 
will stipulate in the neighborhood of 200. 

MR. KREMER: During the months that you men- 
tioned, January, February and March, we will say? 

MR. WILLIAMS: Yes, but not April. 

MR. KREMER: Yes, I have got one in April. 
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MR. WILLIAMS: Have you? I see. And Apak 
ves. 

MR. KREMER: I think that covers that feature 
of the matter. 

G@HE COURT: Very weil, proceed, 

MR. KREMER: TI have engrossed the answer, un- 
der the rules, that where the amendment is offered it 
should le inserted in the original answer. I present a 
copy to counsel for the plaintiff. The document pre. 
sented is the answer with the amendment included. 
Of course it does not include the supplemental answer, 
which I take to be a separate document, and did not 
engross it with the other. However, | have herewa 
copy of that answer, and I offer this at this time, and 
ask that it be filed. Of course if counsel finds any 
error in it— 

MR. WILLIAMS: Subject to correction it may be 
filed. 

MR. KREMER: That may apply to both of us. 
Subject to correction for error, of course. 

IMG WV IETEIAKS: - Y es. 

Vie COW 31: may be filed: 


FRANK R. WICKS, called as a witness in behalf 
of the defendant, being first duly sworn. testified as | 


follows: 


DIR CH oN AoE ON: 
peje iit COM 


Q. 1. State your full name, please? 
A. Frank R. Wicks. 
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CE 2. What position do you hold at present? 

A. 1am at present assistant superintendent of mills 
for the Chino Copper Company. 

es. Located where? 

A. At Hurley, New Mexico. 

QO. 4. What experience have you had in a general 
way in the duties of the kind you now perform? 

A. I have been associated with milling and metallur- 
gical companies for about twelve years. 

Q. 5. And in a general way your duties are of what 
character ? 

A. During the first two years my duties were en- 
tirely clerical and mechanical. During the next five 
years they were both mechanical and metallurgical, be- 
cause Our organizations at that time were not very ex- 
tensive. In the next three years I had supervision over 
mill operation, embracing all the departments of mil- 
ling, and the same is true, though with a different com- 
pany, in the last two years, which makes up the whole 
twelve years. 

Q. 6. Have they a flotation plant in the mill where 
you are now engaged? 

Ee Yes, sir. 

QO. 7. Are you familiar with the operation of that 
flotation plant? 

A. Yes, sir. 

©. 3. Have you operated or had that plant operated 
under different conditions as to quantities of oil or 
other reagent ordinarily termed oil? 
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A. Under a number of different conditions. 

Q. 9. How do the results compare, with different 
quantities of oil? 

_MR. WILLIAMS: I object, your honor, to this 
testimony, first for the reason that having proved that 
an estoppel exists, that this defendant has had its day 
in court; that no evidence tending to show what can 
be done in the flotation operation, other than that of the 
defendant, and other than those that are within the 
issues in this case, is of any relevancy whatsoever. 1 
nake that the first objection. 

Further, the Supreme Court of the United States 
having decided that our patent is a valid patent for a 
patentable invention, any attempt whatever to alter or 
attack the facts found by the Supreme Court, under 
the doctrine of stare decisis, is irrelevant and imma- 
ferial. ‘Ihe decision of the Supreme Court of “the 
United States applies to the fact that we have proved, 
establishing the infringement, because we have proved 
that this defendant has done just what Hyde did; and 
that this defendant did that before the commencement 
of this suit and after the issuance of our patent; there- 
fore the facts in this case are the facts of the Hyde 
case, and upon those facts the Supreme Court of the 
United States has held that the patent is valid and in- 
fringed, and any testimony attacking the validity or 
the patentability of the novelty of the invention is an 
attempt to alter the state of the law as to the state of 
the facts which is before this court. The Supreme 
Court has held that under the state of the art the in- 
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vention was patentable, and the Supreme Court of the 
United States and the general law—the general patent 
law—is not concerned with things that have happened 
since the invention. Of what possible force and effect 
can the operations of the Chino Copper Company be in 
determining novelty? Because they are not of a prior 
art at all; they are within the last few months or years. 
We are dealing here with an invention that was made 
in 1905. 

The third ground is that this is not evidence of any- 
thing that has the slightest bearing upon the novelty 
of the invention, the Supreme Court having decided as 
to the novelty and patentability of the invention. 


MR. SCOTT: I think I have explained our position 
very fully in my opening, that the testimony which the 
witness is about to give is directed to the simple issue 
as to whether this patent affirms the truth in stating 
that a new phenomenon occurs and a new invention 
has been made when the quantity of oil is decreased 
below a certain amount, and I will perhaps elicit from 
the witness the truth regarding the effect of doing 
these things and doing them upon a milling scale. His 
testimony in that aspect would be similar to that of an 
expert who came in with the result of a laboratory ex- 
periment. The fact that his testimony will concern the 
operations in a mill, only renders it more relevant. 

As to the Supreme Court having decided that this 
patent is valid upon the prior art, the Supreme Court 
did decide this case upon the prior art that was before 
the court; but there will be additional prior arts before 
this court and additional evidence before this court. 
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MR. GARRISON: [ only want to emphasize one 
point. It seems to me very clear that, the Supreme 
Court having decided, beyond the possibility of any 
doubt, that in the then state of the art this discovery 
was patentable, that any testimony as to what is done 


now—not under any prior art—with respect to flota- 
tion at Chino or any place else, is absolutely negligible. 


and immaterial and irrelevant. 


THE COURT: Apart from the claim of estoppem 
is not the issue open to trial, just the same as though 
the Hyde case did not exist, and the Supreme Court 
decision did not exist? 


MR. GARRISON: [| cannot answer that categori- 
cally. I will answer yes and no. My notion is this: 
Say we had a case of a will that was attacked in a suit 
for ejectment, we will say, between Jones and Smith, 
and the testimony was taken with respect to the testa- 
mentary capacity of the testator, and the case went to 
the Supreme Court of the state or the United States— 
the controlling court, and they held that with respect 
to the facts before them as to transactions with the 
testator prior to the making of the will they were satis- 
fied that the will should stand, and that with respect to 
statements made by the testator after he had made the 
will, they were negligible and inadmissible. Now, we 
have another litigation in which the same will 1s 
brought forward between entirely different parties. 
We are not contending for one moment that it is not 
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absolutely proper in our suppositious case, to bring in 
everything that is relevant, which the controlling court 
has determined that is relevant, and everything that 
has to do with the then state of the art, at the time 
these people made their invention. Everything of that 
kind is relevant and material, but what occurred after- 
wards is not material. In our suppositious case, if any 
statement made by the testator before he made his will 
hears upon the question and is relevant and should be 
weighed and determined, and if new facts come for- 
ward of that kind they should be received and consid- 
ered; but having once decided that the wiii should stand 
or fall by what could be proven that the man said or 
did prior to its making, and not after its making, that 
is the law of the case, and whenever that will comes up, 
every court should apply. that law—that rule of evi- 
dence. It is relevant concerning that subject matter. 
Now, we, in our own case, after the most careful 
consideration of the state of the art, have proven it be- 
fore the court, which of course we cannot vary here. 
We do not maintain that it is not absolutely relevant 
for them to prove anything in that line—barring the 
estoppel—anything concerning the state of the art on 
which to base the claim that it is not an invention. 
When the Supreme Court said we are right, and ap- 
plied the correct rule of law, namely, what was the 
state of the art at the time this invention was made— 
they found that at that time this invertion was patent- 
able. Now, to go forward and say they are going to 
vary that by showing what has happened since by using 
a greater quantity of oil or a less quantity of oil, can- 
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not affect this question. The Supreme Court said that 
in the then state of the art it was an invention, and we 
believe, even though you specify the amount of oil in 
their patent—they said you have a valid patent for that 
in the then state of the art. Now, is it possible that 
they should be allowed to bring testimony to vary that 
by anything that has happened after the time of the 
discovery and the time at which the Supreme Court 
determined that at that time it was a discoverable in- 
vention? 

2HE COURT: There are lots of cases om lim 
point, probably. Has not that issue been up many 
times ? 

MR. GARRISON: In one way it could not have 
come up before, and in another way it may have been 
up many times. I am arguing apart from the question 
of estoppel, that that is the law of this case. We have 
to take the state of the art which the Supreme Court 
have used and they said “Under the then state of the 
art this was a pantentable invention.” I suffer some- 
what under the same disability that your honor men- 
tioned yesterday, of not knowing very much about pat- 
ent office terms. They said “We determine that in the 
then state of the art that this was a patentable discov- 
ery.” How can they possibly be permitted to put in 
testimony as to what can be done with greater quanti- 
ties of oils or less quantities of oils or different quan- 
tities of oils subsequent to the date of that decision. 

THE COURT: It looks as if it ought to be so. 
The question is whether it is so. 

MR. GARRISON: I am arguing that it is so, and 
| leave it to your honor to say whether it is so. Mr. 
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Scott says frankly that this is all the evidence that he 
has got, but he is going to bring a vast amount of tes- 
timony as to what can be done by varying the quanti- 
ties of oil, by the use even of vast quantities of oil. 

THE COURT: He wants to show by new evidence 
and by inferences drawn from the former evidence 
that the conclusions arrived at were wrong. 

MR. GARRISON: The Supreme Court reviewed 
the former evidence, ana reached a conclusion that this 
discovery was novel, in the then state of the art. They 
say “We find that at the time the people made this dis- 
covery that the state of the art was such that this in- 
vention was discoverable.” 

THE COURT: Not what might have been done 
there, but the state of the art? Well, there must be 
cases. It seems to me that that issue ought to have 
been up in many cases. 

MR. SCOTT: I don’t think, in our view of the 
matter, that it is a question that requires citations. This 
witness who testified yesterday, it is exactly the same 
as any expert witness who would say I made an ex- 
periment last night. This experiment which this wit- 
ness will testify about happens to have been made in a 
mill. Furthermore, the laws of nature are the same 
now as they were in 1905. We brought the results of 
experiments here with different quantities of oil in the 
Hyde case, and we were criticised because we did not 
have results of experiment in a mill. Now we have 
done it in a mill, and they still criticise, and when we 
have used larger—now we have done it in a mill, and 
still they criticise, though we have used a larger quan- 
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tity of oil. As to the prior state of the art, we are 
merely saying that what there was in the prior art, 
unknown to the Supreme Court, we should be allowed 
to show. What we desire to show is what can be done 
in a mill and what was done in a mill which this wit- 


ness will testify about, and it is strictly connected with — 


the prior art. 

MR. GARRISON: They have not qualified him to 
testify about the prior art. 

THE COURT: I know, but they want him to show 
by his testimony that what he has done now to 
strengthen their statement, that that was the prior state 
of the art, or that it could have been done under the 
prior art. 

MR. GARRISON: I am perfectly fair with the 
court. IJ don’t want any ruling to be made under a mis- 
understanding. 

THE COURT: Certainly. We want this case tried 
so it will not come back. 

MR. GARRISON: If Mr. Scott had proceeded 
with his witness, showing that they had done this or 
that at Chino or elsewhere with the amount of oil 
larger or different from those under our patent, that 
would be different. He has not done that. He has 
produced a gentleman who says he is from Chino, and 
that his mill has experimented with different quantities 
of oil. There is not a scintilla of testimony to show that 
it is#inder any prior art, and until that is shown, it 
seems to me that your honor is embarking on an im- 
mense field, which is not relevant. I think Mr. Scott 
should demonstrate first under what conditions of the 
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prior art this Chino experiment comes, and have the 
horse in the proper place, before the cart, not after it. 

MR. SCOTT: I think the court can trust us to con- 
nect up our testimony. ‘This witness knows about the 
matters about which we are talking. 

THE COURT: Has the 'Supreme Court, in a case 
to which this defendant is a stranger, rendered an 
opinion—does that opinion establish the validity of that 
invention and the prior state of the art or the state of 
the prior art, so that it binds this defendant and other 
persons who want to litigate this patent. 

MR. GARRISON: Provided nothing is added to 
the prior state of the art—yes, I can assert that. 

THE COURT: Then I would like to hear cases, 
hecause if it is the fact, I think it will materially shorten 
this case. I will give you until tomorrow morning to 
present cases. 


i} 
WHEREUPON an adjournment was taken until 
Wednesday, April 18, 1917, at 10:00 a. m. 
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Trial resumed pursuant to adjournment, all parties 
present; whereupon the following proceedings were 
had: 

MR. GARRISON: The precise question under con- 
sideration at the hour of adjournment was whether a 
question addressed by Mr. Scott to the witness, Mr. 
Wicks, was, in view of the issues in this case and its 
present condition to be admitted. Mr. Wicks stated 
that for some twelve years he had been engaged in the 
business of mining and milling, and that for some five 
or six years he had been at a plant in New Mexico at 
the Chino Company. He was asked by Mr. Scott the 
following question: “Have you operated or had that 
plant operated under different conditions as to quanti- 
ties of oil or other reagent ordinarily termed oil. A. 
Under a number of different conditions. QO. How do 
the results compare with different quantities of oil?” 

And to that objection was made. 

Your honor will recall that in the opening Mr. Scott 
very candidiy and very clearly set forth what they pro- 
posed to prove in this case, and tendered this as his 
first witness to prove that which in his opening he 
stated they were going to prove. For the purpose of 
accuracy let us see just what issue Mr. Scott has tend- 
ered in this case, and the only issue. He says on page 
190 of the transcript of testimony: “So inconsistent 
is the position of this plaintiff in this court with its 
position in the Supreme Court of the United States, 
that they do not hesitate to absolutely deny and repudi- 
ate what they told the Supreme Court, and in attempf- 
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ing to sustain their patent, when they come here with 
the fear in their hearts that somebody has made a suc- 
cessful process with over one per cent of oil.” 

On page 193 he makes it still plainer and says: 

“The whole theory of this case (speaking of his own 
theory) is a matter of manipulation as to how the mat- 
ter is stirred up; as to whether it sinks or floats. Not 
only that, but we will show the court, not only in ex- 
perimental apparatus, but through the evidence of wit- 
nesses—we will show this court that commercial froths 
of greater metallurgical value are produced with larger 
amounts of oil.” 

He makes it equally plain on page 196, by saying: 

“T think I am entitled to show this court what kind 
of misrepresentations that decree was founded upon.”’ 

So we have a perfectly candid opening. There is not 
a single proffer of proof in the opening with respect to 
the state of the art, not one scintilla of statement of 
the smallest microscopic quantity. He says, “We are 
going here to proffer proot that the results of the 
process in suit can now, we have discovered, be ob- 
tained by the use of greater amounts of oil.” 

Now, my contention yesterday, and the one for which 
your honor asked me to procure authorities was this: 
That where a court is determining the question of in- 
vention, it must look solely to the state of the art at 
the time the discovery was made; at the time the inven- 
tion was discovered; and its patentability or lack of 
patentability depends solely and absolutely upon what 
the court finds the state of the art to have been at that 
time. That proposition is so well settled that I doubt if 
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it requires any citation of authority; if it does I can 
produce the authority. 

My next proposition was that where a patent had 
gone to the Supreme Court of the United States, and 
that court, with respect to the then state of the art dis- 
closed to it, had decided as a matter of law that inven- 
tion was present, and patentability was justified—that 
decree—that finding binds all courts in this country 
upon the question of law, and binds all courts in this 
country upon the same state of facts, irrespective of 
who the party to the initial or subsequent litigation is; 
that is fully vindicated by authority. 

The principle has even gone deeper and in the Dis- 
trict and Circuit Courts of the United States wherever 
a patent has been investigated by any one of such 
courts and a subsequent trial between different parties 
discloses the same state of facts, the ruling will be the 
same. We find, rather remarkably, that this has even 
been raised and decided by a plea in McCloskey v. 
Hamill, 15 Fed. Rep. 750, Cir. Ct. Southern Distrigg 
of New York, February 19th, 1883. This is a bill in 
equity, recites the alleged infringement of letters patent 
No. 220,767. “This patent has twice been the subject 
of examination by Judge Wheeler in the Circuit Court 
for this district, McCloskey v. Dubois, and McCloskey v. 
Dubois and others. The facts which the plaintiff 
proved upon the second hearing are the same which he 
relies upon in this case. Judge Wheeler’s opinion was 
that the alleged invention, which is the subject of this 
patent, is not patentable. That must be taken to be the 
law of this circuit until either a state of facts 1s proven 
which shall present a different case or until the con- 
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clusion of law upon the facts as now shown shall be 
overruled by the Supreme Court.” The plea is sus- 
tained. 

Itmene case of Green v. City of Lynn, 57 Fed. Rep. 
516, 518, Circuit Court District of Mass., April 17th, 
1893, Putnam, Circuit Judge. “Of course the findings 
of the Supreme Court in Andrews v. Hovey on ques- 
tions of law are conclusive on all of the courts. The 
same is true as to its findings of fact, with reference 
to any other cause in which the court perceives that the 
facts are substantially the same as those which came 
before the Supreme Court. The reasons for this need 
not be elaborated, but this distinction is to be noted: 
That, when the parties are not the same in each case 
the determination of issues of fact by the Supreme 
Court do not operate strictly as res adjudicata or as a 
technical estoppel, but merely upon the conscience of 
eae interior tribunal.” 

Peden Beach v. Hobbs, 82 Fed. Rep., 916, Cir. Ct. 
District Mass., August 23d, 1897, Putnam Circuit 
Judge, says: “A ey the Circuit Court of Ap- 
peals in any circuit, so long as it remains unappealed 
from, and so long as the Supreme Court has issued no 
Writ of certiorari to re-examine it, is to be regarded as 
having more effect in other federal courts than that 
ordinarily given to those of the highest state tribunal 
or other courts of merely concurrent jurisdiction. This 
is especially true with reference to a patent for an in- 
vention, when the state of the proof remains substan- 
tially the same. Yet, when the respondents are not the 
same, they are entitled to have the facts of their case 
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carefully scrutinized whether or not they present a dif- 
ferent case from that adjudicated in the trial or litiga- 
Hone 

So, we now have gotten, with this brief resume of 
the situation, the fact that this defendant has not in 
this case produced any proof, proffered any proof or 
indicated what proof they propose relying on as to the 
state of the art at the time of the invention of the 
patent in suit. And yet they are proffering the testi- 
mony with respect to processes which, under the open- 
ing, can only have one course attributed to them, and 
that an immaterial, irrelevant and utterly incompetent 
issue to be tried in this suit. 

Let us assume that they produce from Chino, from 
Ray, from Inspiration, from any other plant over which 
they have any authority to exercise control or with 
which they have any influence to produce witnesses, 
that they are by some process now, today, producing 
ore flotation with a greater amount of oil than that 
specified in the patent in suit. What of it? How is it 
relevant? How is it material? How can it possibly 
be taken into consideration by your honor in deciding 
any issue that is now before you or that can be brought 
before you under these pleadings? 

Under the opening in this case, he stated that he 
proposed demonstrating to your honor that the Supreme 
Court of the United States had been deceived in the 
Hyde suit. I do not know to what he attributed the 
errancy of the District Court of the District of Mon- 
tana who fell into the saine error. I do not know 
whether he thought that court had been deceived or not 
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or fell through natural tendency, but he did say that 
“we propose showing that the Supreme Court was de- 
ceived in the Hyde suit.” We do not propose petition- 
ing in that suit, as the law requires we do, to have the 
court determine whether it was imposed upon. We 
propose coming into this court; we propose to ignore 
and set aside the only issues that we have a right to 
proffer here, and that is the state of the art demon- 
strating that this was not invention. That charge we 
do not propose meeting; that charge we do not propose 
offering. But they say: We do propose showing that 
now, today at Chino, someone by some process is pro- 
ducing ore flotation with a greater amount of oil than 
that specified in the patent in suit, an utterly negligible 
fact, an utterly irrelevant and immaterial fact. 

Now, with respect to the authorities on that point: 
The Privy Council in the Minerals Separation case at 
page 1349 says: 

“Tt is a general canon of construction, applicable to 
all documents, that the document should be construed 
as if the Court had to construe it as of the date of pub- 
lication to the exclusion of information subsequently 
discovered. In patent cases the observance of this 
canon of construction has great importance. It is com- 
mon, in such cases, to have a number of documents 
placed in evidence extending over a considerable period 
of time, each of which is relied on as disclosing relevant 
information prior to the date of the patent. If these 
documents required the assistance of experts to aid the 
Court in construction, the Court is deprived of the 
benefit of such assistance if the witness is asked to 
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read the document not in reference to what was known 
at the date of publication, but to knowledge only ac- ’ 
quired at some subsequent date.” 

In the case of Tannage Patent Co. v. Donallan, 93 
Pedmeolte oZl. the Court said: 

“With the Schultz process before him, it may be 
possible for a skilled expert to tan a skin by following 
what he believes to be a /iberal construction of the 
Francillon specification, but that 1s not the question. 
Francillon is not to be interpreted in the light of and 
pi the knowledge of the Schultz process. The ques- 
tion is, assuming the Schultz process did not exist, does 
lrancillon disclose a tanning process, and by following 
literally his instructions have you solved the problem 
of a practical and commercial method of chrome tan- 
ning?” 

Your honor, im the Hyde case, 207 Ked.. 956, 961 
said: 

“The argument that the prior state of the art was 
such that to anyone skilled therein the process in suit 
at the time of its discovery was obvious may, under the 
circumstances, be well answered by the cases: 

“Knowledge after the event is always easy. * * * 
But the law has other tests of invention than subtle 
conjectures of what might have been seen and yet was 
not.’ 


Rubber Co. Case, 220 U. S., 435. 
Expanded Metal Case, 214 U. S., 381." 


in the Schimerts Wire Glass Co. v. Western Glass 
Co., 178 Fed., 977, 988, the Court says: 
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“Before attempting to construe it to see whether it 
was capable of operation, the legal rule governing the 
case may profitably be examined, to determine whether 
the Hyatt specification shows definite means for mak- 
ing wire glass. It may not be difficult, in the present 
state of the art, to read the Schmertz invention into the 
Hyatt disclosure; but could it have been done in 1874? 
No one ever succeeded in doing it, arid this 1s some evi- 
dence, at least, that the description was defective. Was 
the original conception that of Hyatt or of Schmertz? 
By using twentieth century magnifying glasses, a nine- 
teenth century method has been found efficient, which 
never was so before, and the immensely important 
point of view of an advanced art is thus unfairly used 
to discover an original conception never acted on or 
made anything of, and which never had any practical 
enencial existence.” 

In Naylor v. Alsop Process Company, 168 Fed., 911, 
!20, ihe Court said: 

“When it is sought to ascertain the state of the art 
by means of prior patents, nothing can be used except 
what is disclosed on the face of those patents. Such 
patents cannot be reconstructed in the light of the in- 
vention in suit, and then used as a part of the prior art. 
That, however, is precisely what the defendants attempt 
to do in this case in respect to the Frichot patent. 
». Prior patents are a part of the prior art only 
by what they disclose upon their face. If they are car- 
ried into effect in the industrial world, what is learned 
trom that experience also becomes a part of the prior 
art. An expert, however, cannot take a process patent, 
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which has never been applied industrially, and work the 
process in his laboratory, and discover therefrom some- 
thing which is not disclosed on the face of the patent, 
and then transfer that experience back to the time of 
the patent, and make it a part of the prior art for the 
purpose of defeating a meritorious invention. That 
would be ex post facto law of the most pernicious char- 
acter. Such a practice would be especially misleading 
imeercase like the present. 

Now, if your honor pleases, it seems to me that the 
issuc now lies plainly before us. There can be no ques- 
tion, and of course we make no question, that it is open 
to the defendant in this suit to produce anything that 
lies within his own power, provided his pleadings jus- 
tify it, with respect to the prior art. We contend, how- 
ever, that under his opening, under the examination 
that he has so far made of this witness, it is perfectly 
apparent that his purpose is not to lay before this court 
the prior art or anything with respect to the prior art. 
He has laid no foundation for any such. What he pro- 
poses to do is to elicit from this witness, if he is able, 
and I have no doubt, having regard to his own ability, 
that he will do it, because he would not have put the 
witness on the stand otherwise, that by some process 
now in use at the Chino mill a result which he will 
claim is similar to the result of the patent in suit is ob- 
tained with a greater amount of oil. 

And J assert without the slightest fear of being suc- 
cessfully refuted that that is absolutely immaterial in 
this suit or to any issue that is raised in this suit. 

All that Mr. Scott himself says by way of justifica- 
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tion or excuse for his present method of procedure 1s: 
“I must be trusted to connect this testimony.” But, 
if your honor please, orderly course of procedure is a 
matter of justice, except in negligible particulars. It 
is laid down for a wise purpose, to effectuate justice. 
To be sure courts have frequently and very cece 
where the matter makes no difference, permitted coun- 
sel to depart from the orderly procedure; to indulge 
for their own convenience some other method of proof 
than that which is the proper method and the proper 
order; but no court consciously does that in a matter 
whose inevitable result is absolute injustice to the other 
side. This method of procedure is, as to us, absolutely 
unjust and unfair. We are brought here with respect 
io this defense without the siightest suggestion in the 
opening as to any issue we are to meet that can be 
properly tendered by this defendant in this court at 
this time under the present condition of the law and 
pleading. We are asked to meet an issue that is im- 
material and irrelevant, and that will be ruled out, we 
respectfully submit, by your honor, the very instant 
His frankly and candidly attempted to be brought in. 
mae COURT: Let me understand you. You 
rather seem inclined to concede now that they can pro- 
Geed to show the prior state of the art was not what 
the Supreme Court thought it was. Yesterday you 
rather argued as though that could not be done. 
MR. GARRISON: No, sir, no, sir; excepting as to 
the ground of estoppel—no; my language is right here. 
You said: “Has the Supreme Court in a case to which 
the defendant is a stranger rendered an opinion; does 
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that opinion establish the validity of the invention 
and the prior state of the art or the state of the prior 
art, so that it binds this. defendant and other persons 
who want to litigate this patent?” 

My answer was: “Provided nothing is added to 
the prior state of the art, yes.” 

That is still my position. My position is in this 
case—they—lI concede that if they want to do that and 
begin by proper proof, to prove the entire state of the 
art from beginning to end, they can do that. 

THE COURT: The court otherwise understood 
you yesterday. 

MR. GARRISON: No, sir; what I was endeavoring 
to make clear yesterday was this, that until they pro- 
duce in this court a different state of the art from 
that before the Supreme Court of the United States, 
the decision of that court will be followed by this court. 
Yet in the opening there is no proffer of producing 
the slightest alteration with respect to the state of the 
art. The only proffer is to show that now, today, they — 
have discovered—or somebody has discovered that : 
they can take greater amounts of oil than those speci- 
fied in the patent in suit and obtain the same results. 
That is the only proffer of proof, and that is the only 
proof that they propose to show by the witness on the 
stand, in the question put to him. My statement 1s | 


that it is proper for them to bring before the court ali 


the proof that is proper under the pleadings with re- 
spect to the prior art. If they have done that, and | 
there is nothing before the court that was not before the 
Supreme Court, the decision of the Supreme Court ; 
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finds in this case in the sense in which Judge Putnam 
stated, and if they do not do that, there is nothing here. 
and their testimony is immaterial and irrelevant in this 
suit or to any issue tendered by these pleadings. 

Now, returning to the matter I was speaking of a 
moment ago, I was endeavoring to show your honor 
the injustice that would result to us by the present or- 
der of proof. ‘This gentleman on the stand presum- 
ably will swear that at Chino, by a process larger 
amounts of oil were used than those specified in the 
patent in suit, and results—let us assume—like those 
m the patent in suit were produced. Where are we 
left? Can we intelligently cross examine that witness? 
Do we know with respect to what part of the prior art 
that is supposed to relate? We do not. Is there any 
way of our finding out? There is not. They have 
not put before the court the state of the art on which 
they propose to rely. We might spend hours and days 
cross examining that witness, and have Mr. Scott say 
“that is all waste of time, because we don’t rely on 
that prior state of the art; we rely on something that 
you were not astute enough to discover in relation to 
the testimony of this witness.” Can anything be a 
clearer demonstration of the propriety in this case of 
the orderly course of procedure? When these defend- 
ants have opened to your honor, as I think they should 
be required to do, what the state of the art is that they 
propose to rely upon, and when they have proven that 
State of the art, then it will be time enough,—and 
not until then—for us to be confronted with practical 
processes or with so-called experiments. At the present 
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time we are left in the position where, if this course 
of procedure is permitted, witness after witness will be 
put on the stand and will develop their theories without 
a possibility of intelligent cross-examination on our 
part, and later, undoubtedly, experts will be called, 
and they will put their finger on this or that or the — 
other, and will give testimony that we cannot then in- 
telligently cross-examine because they will know noth- 
ing of practical operation. They will be able by prov- 
ing the wrong half of their case first, to deprive us of 
any intelligent opportunity to meet their case whatever, 
and I am quite sure that that does not make for the 
proper administration of justice, and I therefore re 
spectfully submit that our objection is thoroughly well 
taken at this time, that under the opening of counsel 
and under the pleadings in this case, under the ques- 
tions that have been addressed to this witness and an- 
swered and under the present question addressed to this 
witness, it can bring out nothing but irrelevant and im- 
material testimony. 

MR. SCOTT: If the court please, I must say that I 
am unacquainted with the practice in the jurisdiction 
from which my learned opponent comes, but it has al- 
ways been my experience in the trial of a lawsuit that 
before the experts are called they ought to have the 
facts before the court to comment upon, and I have 
proceeded in what I conceived to be the natural and 
orderly course of procedure. We have not brought ex- 
pert witnesses here to testify upon nothing; they must 
have the ground work of fact upon which to pass their | 


opinions, and it was with that idea that T started my | 
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presentation of the case with a fact witness. Further- 
more, we have already a considerable mass of testi- 
mony in this case in the Hyde record, which is stipu- 
lated in here, and which will be supplemented by fur- 
ther fact evidence. The plaintiff here now has more 
information regarding what our case is going to be 
than is usual, simply by reason of the existence of this 
Hyde record which is stipulated into this case, and it 
is quite impossible, and quite out of order to put ex- 
pert witnesses on the stand before we have any facts 
for them to interpret or comment upon or pass their 
opinions upon. 

As to there being no issue tendered in this case, if 
Mr. Garrison would look at the pleadings, he would 
find the issues where they are usually to be found. He 
would find in them the issues set forth which we are 
going to present. He would find wherein the issues 
Mere tendered differ from those in the Hyde case The 
testimony which the witness was about to give—and I 
do not admit that it was necessary it should be so— 
but it happens to be so by reason of this Hyde record— 
the testimony which this witness was about to give 
would have shown that in practical operation the pro- 

ses of the prior art are practical and are profitable. 

As to the statement advanced by Judge Garrison that 
the decision of one inferior court is binding upon an- 
other—one District Court upon another—one Circuit 
Court upon another—that is too absurd to be enter- 
tained a moment. Of course there is a certain comity 
between the different courts, but it is by reason of the 
fact that that comity is not always ruling that the 
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Supreme Court has entertained most of the patent 
cases which it has entertained, by reason of disagree- 
ment between the courts of different districts and dif- 
ferent circuits. 

I am not altogether clear as to the real ultimate 
analysis of Judge Garrison’s position, but if he has any 
thought that there is any impropriety in this court en- 
tertaining a presentation of the full evidence in this 
case, it certainly will be removed by a simple consid- 
eration of two cases that I have brought with me, 
and from one of which I will read a paragraph. The 
first case is Mitchell v. Tilghman, 86 U. S. 287; Za 
Law Ed. 125. In that case the Supreme Court of the 
United States held that a patent issued to Tilghman 
was not; as 1t purported to be, for a process, but was 
restricted to the particular apparatus disclosed, and 
therefore the case was decided against the patentee, and | 
for the defendant below. | 

Tilghman in a later case sued Proct¢r & Gamble, | 
that case being commonly known as Tilghman v. Proc-_ | 
tor—relating to the same patent. The case is found in | 
the 102 U. S.—I haven’t the page—and 26 Law Ed. 
279. In this case the same patent was presented to | 
the court; it was the second case involving the same | 
patent. J will read one short paragraph. 

“This case involves a consideration of the same pat- 
ent which was the subject of litigation in the case of 
Mitchell v. Tilghman, reported in the 19 Wallace 28/7. — 
The evidence in the present case, which is quite an un- 
wieldly mass, is much the same as in the other, being ; 
supplemented however, by the testimony of the patentee | 
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respecting the nature of his original experiments, and 
the practicability of using practically the coil apparatus 
described in the patent, together with certain exhibits 
relating to the novelty of the alleged invention. 

“Upon the renewed consideration which has been 
given to the subject, the court is unanimously of the 
opinion, contrary to the decision in the Mitchell case, 
that the patent of Tilghman must be sustained as a 
patent for a process, and not merely for a particular 
mode of applying and using the process pointed out in 
the specifications, and that the defendants have in- 
fringed it by the process used by them.” 

Now, as far as the relation of the first and second 
trials of these Tilghman cases are concerned, they are 
on all fours with the case now before the court. In the 
second case the Supreme Court said ‘the record 1s 
largely the same but supplemented by certain testi- 
mony’, and the Supreme Court decided in the second 
case contrary to that which they had decided in the 
Mist case. Now, where we find the Supreme Court 
entertaining such a record and then reversing its pre- 
vious decision upon such a record, how can there be 
any question of the propriety of the lower court fol- 
lowing the same procedure? 

THE COURT: The argument this morning seems 
to be that you cannot introduce evidence of what you 
can do now, without any relation to the prior art? 

MR. SCOTT: ‘The evidence which I propose to in- 
troduce now is a duplication of the prior art, merely 
showing its practical application on a practical scale. 
The criticism was made in the Hyde case that all we 
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did was to show laboratory experiments representa- 
tive of the prior art, and the Supreme Court was told 
that they were shams; that was the word. 

THE COURT: This witness whom you have on 
the stand and by virtue of the question which you have 
proposed, and others, we will say, like it, are you pro- 
posing to show the prior art, and what can be ac- 
complished by it? 

MR. SCOTT: Absolutely. I will show by the mat- 
ters which this witness will describe, as forming part 
of his practical operations, that each of those different 
steps is fully described as a step in the prior art, in 
fact the prior art is already in evidence in the Hyde 
case, although we will supplement and amplify that. 

THE COURT: Proceed, Mr Scott. 

MR. SCOTT: As to the order of proof, your hon- 
or, I cannot conceive how I can examine expert wit- 
nesses without first putting these facts before the court. 

MR. WILLIAMS: . I merely wish to say that the 
facts which this witness will testify to are not facts of 
the prior art. 

THE COURT: Now, he says they are, and we will 
have to assume that they are. 

MR. KREMER: Your honor will have to determine 
that. 

MR. WILLIAMS: He says that the witness will 
describe experiments performed at a time within the 
last few months. Now, how can they be facts of the 
prior art? 

THE COURT: It might be. He will say that the 
prior art was thus and so then, and it could have been 
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done then, and as corroboration of that, I will show 
you that it can be done today. 

MR. WILLIAMS: How are we to know what 
facts of the prior art these late facts can be linked up 
with? | 

THE COURT: Weil, of course, a party may intro- 
duce evidence on many occasions where it is absolutely 
impossible for the other side to meet it, perhaps, but 
that would not go to its materiality at all; it would be 
simply your misfortune. 

MR. WILLIAMS: Would not that be a misfortune 
imposed upon the plaintiff by reason of the order of 
proof not being the regular and proper order of proof? 
Now, one further objection, your honor, if your honor 
wishes to hear that before ruling. 

THE COURT: Surely. I am going to hear you 
with the utmost liberality, both sides. 

MR. WILLIAMS: The objection to the descrip- 
tion by the witness on the stand here of experiments 
conducted by him at a plant in Chino, New Mexico, 
when no representative of the plaintiff was present, and 
which might or might not have been honestly conduct- 
ed, with no opportunity on the part of the plaintiff to 
test the operation or its results—our objection is that. 
such testimony of experiments is secondary evidence, 
and incompetent for that reason; ex parte experi- 
ments, done and completed without our knowledge and 
without opportunity for us to criticise and without op- 
portunity for us to examine the operations. Now, it is 
peculiarly true that this defendant has a plant in Butte, 
Montana, within a short distance of the court house, 
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and that we are here; and if he wants to prove any- 
thing by way of experiments, which he says may illus- 
trate the art as it existed twelve or more years ago, 
why he can produce those experiments in our presence 
and in the presence of the court, and then we may have 
some reasonable judgment as to what was done and 
how it was done. I therefore raise the objection that 
this testimony of this witness as to experiments per- 
formed at Chino is secondary evidence and- incompe- 
fem: 

THE COURT: With reference to the last objec- 
tion, of course the court will take the circumstances 
into consideration in weighing the credibility of the 
witness and how much importance should be attached 
to experiments of that kind, cut of the presence of 
the plaintiff, and of course to which it has had no ac- 
cess. 

The objection made yesterday, the second, 1s: 

“The Supreme Court of the United States haviiig 
decided that our patent is a valid patent or a patent- 
able invention, any attempt to alter or attack the facts 
found by the Supreme Court is against the doctrine of 
stare decisis, and is incompetent and immaterial.” 

IT understood from some of the arguments yesterday 
that the Supreme Court having found the prior art to 
be so and so, that that could not be questioned in this 
case; but I take it from what counsel urged this morn- 
ing in his argument, and in response to a question of 
the court, that they do not now and did not then assume 
that position. 

The objection on the score of estoppel—former ad- 
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judication, in that this defendant was so related to 
the former suit that it cannot now question the validity 
of the patent—of course the court still has that in 
reserve. It is not satisfied from the evidence now to say 
that this defendant is bound by that decision. At this 
time, however, on that score, the objection is over- 
ruled. 

The other portion of the objection going to the tes- 
timony of the witness in reference to experiments and 
practice at the present time—of course if it relates to 
something happening since this patent, and merely to 
what might be done now, it will be assumed that it is in 
the light of what this patent has given, and could have 
no bearing and no materiality in the case. | think that 
is made plain by all the cases. 

In the matter. of counsel’s opening statement, it is 
somewhat of a practice not to criticise it 1f counsel in 
the opening statement indulged somewhat in oratory. 
1 do not believe that they can be held—neither they nor 
the plaintiff—to have fully set out their case in the 
opening statement, or what they expect to prove. There 
are cases, or have been, where counsel is held strictly 
to his opening statement, and upon his opening state- 
ment he may be nonsuited if he was the plaintiff, and 
if he was the defendant it may be ruled that he had no 
defense. But that has never been the practice here, 
and I do not believe that it is very favorably consid- 
ered anywhere any more. Now, the defendant, in 
proffering this witness says that he does propose by 
this witness to show the state of the prior art, and what 
might be done with and under it, and if he proposes 
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that, of course he has a right to show what it was 
then, and to corroborate it by what could be done with 
it now. He says that is his aim and purpose. I think 
if that is true, it meets the main objection of counsel 
for the plaintiff. Certainly it is permissible to prove 
as a circumstance that a thing can be done now—to 
prove as a circumstance that it could have been done 


before. If that is all that counsel is aiming at, the 


court thinks it is admissible. 

As to the order of proof, I cannot see that hea 
proceeding at all out of the proper order, if that is 
his purpose, to show the former state of the art, and 
to apply it to what he claims is being done now. Ina 
case like this, a case of such large importance and 
where the issues are to be so strenuously contested, it 
is inevitable that the testimony and the evidence will 
cover a very wide field, and also it is inevitable that 
some will creep in—considerable will creep in that 
might not be strictly relevant or material and not 
strictly in proper order. But the court thinks that 
when it comes to render its decision, that all this testi- 
mony, insofar as it is material will find its proper place, 
and what is immaterial will probably be excluded, and 
the court has heard what counsel has said about these 
experiments. That same question arose in the Hyde 
suit, and has been commented upon by the Supreme 
Court of the United States, experiments by one party 
out of the presence of the other, and to which the other 
had no access—they may not be entitled to very much 


weight, but that again is a matter for determination in _ 


weighing the testimony and determining the credibility, 
and not to exclude it as immaterial. 


| 
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The objections will be overruled. 

MR. WILLIAMS: The plaintiff requests an excep- 
tion. 

MeeeCOURT: Let the exceptions be noted. 

MR. GARRISON: Just another word. If it shall 
appear at the conclusion of the direct examination of 
this witness that for any reason, or for no reason, his 
testimony is not so referred to the prior state of the art 
as to direct our attention thereto, we will ask the right 
to postpone our cross examination of this witness un- 
til the connecting testimony is given. 

THE COURT: You have always that right, and 
you have always a right to make motions to strike any 
testimony that on examination appears to have no 
place in the record. Recall your witness. 

MR. KREMER: That is purely a matter for the 
discretion of the court. 

fim GARRISON: He has ruled. 


©. 10. MR. SCOTT: Mr. Wicks, I will repeat in 
substance the question now upon the record: Have 
you in the operations of the Hurley plant of the Chino 
Copper Company, used various quantities of oil or 
oily reagent? 

A. We have. 

Q. 11. Have your operations involved any compari- 
son of the effects obtained by a more and greater 
amount of oil? 

A. Well, we have prepared certain comparisons, 
as much for our own information as anything else, 


2416 = Siinerais Separation, Lumited, et al., vs. 
Frank B. Wicks. 


to show the relative effects of the various quantities 


of oil. 

QO. 12. You have before you, have you, a statement 
of such a comparison? . 

peel Mave. 

Q. 13. Covermg what petiod of time? 

A. J] have a statement here covering the operations 
of one plant from December 8, 1914, up to December 
20, 1916, compared with the same plant from De- 
cember Z2ist, 1916 to March 31st, 1917, that division 
being made because of the marked difference in the 
operations before and aiter that date. 

QO. 14. That is, a division was made at the end— 

A. (Interrupting) at the end of December 20th. 

On),  Bctween- December 20th ane Zist: 

Pee Yes, Sit 

Q. 16. Now, before December 20th, how were the 
operations conducted as to the amount of oil used per 
fom of ores 

A. Well, the operations were conducted in relatives 
ly smaller amounts of oil during the major part of the 
time. There wasn’t any great regularity about iff 
but the quantities of oi] varied from a minimum of 
1.48 pounds per ton during the third quarter of 1915, 
up to a maximum of 23.7 pounds per ton which occurred 
in November—in the middle part of November, 1916. 

Q. 17. What days of November was that? 

A. November 18, 19 and 20, three consecutive cays. 

Q. 18. On these three consecutive days the amount 


of oil was 23.7 pounds per ton? 
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A. Yes, sir. 

©. 19. Is that figure an average for three days? 

A. ‘That is an average for three days. 

Q. 20. What was the purpose in using that quan- 
tity of oil at that time? 

A. Well, necessity, in order to produce results. 

QO. 21. Well, just amplify that a little “in order to 
produce results.” 

A. That is this quantity of oil was used by the 
operators in the plant to produce a satisfactory re- 
covery and a satisfactory grade of concentrates. 

Q. 22. And at that particular time what would have 
happened or what did happen with a smaller amount 
of the particular kind of oil then being used? 

A. On this particular day? 

O. 23. Well, what would have happened to the re- 
sults with a lesser amount of oil than as specified up- 
on these particular days? 

MR. GARRISON: I object. I do not see how 
this witness can speculate if something had taken place 
other than what did take place.’ | 

MR. SCOTT: I will withdraw the question. 

Q. 24. Wheat Was the kind of oil used upon No- 
vember 18th, 19th and 20th 1916, ever used in a les- 
ser amount than 23.7 pounds per ton? 

A. May I ask you to repeat that question ? 

(Question read.) 

me Yes, that same kind of oil was used in lesser 
amounts. 
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Q. 25. And with what result as to the efficiency of 
the operation? 

A. Well, with somewhat poorer results. Thinking 
of the third quarter of 1916, during which we used 
8.7 pounds per ton, and the recovery obtained during 
that third quarter was 96.7 as compared with a re- 
covery during these three days which J have mentioned 
of 98.4. 

Q. 26. And how did the amount of copper in the 
tailings compare? 

A. During the third quarter of 1916 the average 
tailing for the three months was .306. During these 
three days the tailings averaged was .244% copper or 
062% copper lower by the use of a larger quantity of 
oil. J would also point out that that was accomplished 
on a somewhat higher grade ore which of course would 


ordinarily tend to a higher tailing loss. 


Q. 27. Can you state what—or at least in a gen- 
eral way—what oils were used during the period from 
December 8th, 1914 to December 20th, 1916? 


A. We used a tremendous variety of oils. { have 


a complete list of them but it will take some time to 
go through that. 

Q. 28. It will not be necessary to have a complete 
list, but if you can indicate in a general way what they 
were. 

Ae \ist a minutes i cae 

MR. SCOTT: I may say to the court that aig 
purpose of offering this statement in evidence is for the 
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convenience of the court and opposing counsel, I am 
perfectly willing to furnish copies at this time in order 
to enable the testimony of the witness to be better fol- 
lowed. 

MR. GARRISON: I don’t understand he offers it 
10 have any probative force, but merely as illustrative 
of the witness’ testimony. Am I correct in that? 

MR. SCOTT: The witness will verify it and an- 
other witness will verify the report. 

THE COURT: He will supply you copies if you de- 
sire. JI do not believe the court will care for any now. 

A. Going back to my earliest record we used pine 
oil—it don’t say what kind, and a certain creosoie, 
California crude oil, and various combinations of these 
different oils or various mixtures of these different oils. 
That was during January of 1915. Then, taking up the 
next month we used this same combination with the 
addition of a Texas crude oil. 

O. 29. Were these oils used separately or in a mix- 
ture? 

A. Both. Sometimes we added each oil separately 
in order to regulate the proportions of the oils accord- 
ing to the characteristics of the oil and at other time 
we made up mixtures. For instance, in March of 
1915, among the different oils we used, we used an 
80% California crude oil and a 20% pine oil. That 
was used in combination with some creosote, but I am 
not able to say from this sheet what proportion of the 
mixture and the creosote we used. 


2420 Minerals Separation, Limited, et al., vs. 
Frank B. Wicks. 


Q. 30. That is, you used the pine oil and crude in 
a nuxture with some creosote? 

A. We used the pine oil and crude as a mixture, 
that is, being made up in a mixture and fed from one 
tank, while in another tank we supplied the creosote. 

Oye einealliliree came tocerier. 

pee dlihrec came together in the pulpy) Sais ania 
difficult to pick these oils out. Calling attention to the 
new names, we used Oklahoma crude oil in a number 
of different proportions; Texas No. 4 oil made up in 
a mixture of 709% Texas No. 4 oil and 20% creosote 
oil and 10% pine. fs it necessary for me to mention 
each month as we go down? 

Q. 32. I think not. If those that you have stated 
are representative. 

A. Do you wish me to take up any of the more 
recent practices? 

O. 33. Well, we will come to that later. Now, these 
operations extending from December 8th, 1914 to De- 
cember 20th, 1916, were these actual mill operations 
for profit, or experiments? 

A. Qh, those were regular operations. 

‘Q. 34. You might name the tonnage treated during 
that period, extending down to December 20th, 1916. 

A. From December 8th, 1914, to December 20th, 
1916, a little over two years we treated 201139\tons or 
an average of 272 tons per day. I think the average 
per day will not quite agree with the total tonnage be- 
cause of the plant being down at times, for a short 


time. JT am not certain as to that. however. 
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©. 35. Now, subsequent to December 20th, 1916, 
what change was made in the operation of the Hurly 
plant? 

A. Well, we began using, on December 21st, we be- 
gan using continually a quantity of oil greater than 
ZU ibs. per ton. 

QO. 36. Will you state, for the different intervals 
after December 21st, how much oil per ton was used? 

A. From December 21st to 31st we used an average 
of 24.57 pounds per ton. That was for 11 days. Then, 
for the month of January we used an average of 21.10 
pounds per ton. In February we used 21.70 pounds 
per ton, and in March we found it necessary to use 
23.73 pounds per ton. 

Oyo7) mdse averace tor te entire first quarter 
On 1917 © 

®, The average for the entire first quarter of 1917 
was 22.18 pounds per ton, and the average ior all 
operations from December 21st, 1916 up to the date 


of this report, which is March 3lst, 1917—at least, 


that was the date when the figures were closed, was 
ZONE 

QO. 38. Was that 23.38? 

A. Pounds per ton. 

QO. 39. Were these operations with over one per 
cent of oil subsequent to December 21st experiments 
or actual operations in a mill for profit? 

A. They were actual operations performed by the 
regular operators. 
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Q. 40. And will you state what tonnage was treated 
from December 21st to March 31st, using over 20 
pounds of oil per ton? 

A. We treated during that period 22,536 tons. 

Q. 41. When the change was made from a lesser 
to the greater quantity of oil, from December 21st, 
1916, was the kind of oil changed, or were changes 
made in the apparatus, or method of operating the 
apparatus ? 

A. There was no change in the apparatus or in the 
inethod of operating the apparatus at all. The only 
change was that we began using a larger quantity of 
a somewhat cheaper oil and a lesser quantity of the 
more expensive oil. In these records— 

O. 42. (interrupting.) You are going to state, 
are you, the oil mixture which you used after the in- 
crease in amount; that is after December 21st, 1916? 

A. I think IJ can give it. Before the change was 
nade we were using a combination of Barrett’s No. 4 
oil, which is a coal tar creosote or generally under- 
stood to be a coal tar creosote, and an oil known as the 
jones flotation oil, which I think is a Kansas fuel oil. 
Now, we were using that in approximately the propor- 
tion of 90% Barrett oil and 10% Jones oil. 

©. 43. That is, with the smaller or the larger am- 
ount ? 

A. With the smaller amount. 

Q. 44. Before December 21st? 

A. Using approximately 90% of the Barrett oil, and 
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about 10%, I think, of the Jones oil. When we began 
using the larger quantity, the proportions were almost 
exactly reversed; that is, we began using only 10% 
of the Barrett’s oil, and about 90% of the Jones. Of 
course in our operations the character of ore fluctu- 
ates a little and these proportions are not absolute from 
day to day. The operators are allowed some discre- 
tion as to the proportions. 

Q. 45. Was there any other oil used besides the 
Barrett and Jones? 

A. We used a little pine tar; I don’t know the pro- 
portion or the quantity, but we have always used that 
to a very limited extent. That applies both before— 
That is both during the first 20 days of December and 
during the last eleven days also. There were eight 
days during the first twenty days of December, during 
which they had to use a little pine tar. 

QO. 46. That was with the small amount of oil? 

A. That was with the small amount of oil, and there 
two days during the last eleven when they found it 
necessary to use the pine tar. 

QO. 47. Did you operate at any time without the 
pine oil? 

Pomeeyes. Sit, ; 

QO. 48. Simply with the Barrett and the Jones? 

Pee comsit spot netone and after. 

QO. 49. Is the use of the pine oil exceptional or gen- 
eral? 

A. It is rather exceptional. It is necessary some- 


times; we do not know why. 
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Q. 50. How did the recovery of metal and the 
grade of concentrates compare after December 20 and 
before? That is, with the large and small amount of 
oil? 

A. Well, taking all operations up to and_ includ- 
ing December 20th, 1916, a little over two years, our 
average tailings loss in that plant was .48% copper, 
and the average recovery was 95.528. The average 
tailings loss for all the period subsequent to December 
20th, that is, beginning with December 21st, 1916, 
was .32% Cu. or .16% Cu. lower than the operating 
average up to that time; and the recovery for that last 
period in question was 96.936% or approximately 1.4% 
higher than the average operation up to that time. 

OFS eetemoweor the TMouires as toute mccoves, 
and tailings which you have just stated, are the opera- 
tions with larger amounts of oil subsequent to De- 
cember 20th more or less profitable than the operations 
prior to December 21st with smaller amounts of oil? 

A. | haven’t the figures here but [ have figured it 
a number of times and IT am quite confident that the 
operations with the larger quantities of oil are con- 
siderably more economical, that is, are considerably 
more profitable, taking costs and the results both into 
consideration. 

Q. 52. In giving your testimony, you have referred. 
I believe to a written report. Is that correct? 

A. Yes, sir. 


Q. 53. And this report, a copy of which you have 
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in your hands, will you state under whose supervision 
these operations were carried on? 

A. These were carried out under my direct super- 
vision. 

QO. 54. And this 
your report, in your official capacity? 


And state whether this report was 


Pe eS, Sir, it iS. 
O. $5. And you know this report to be correct, do 
your 

ee comoil el ave vone ols tne Oriecinal 1eports 
here and |] compared it personally with that so as to 
be sure that it is all right. 

hie CO i vctter im evidence the report which 
the witness has referred to in giving his testimony. 

MR. GARRISON: May [ ask one question before 
it is admitted? 

Ee TeOUR I: Ves. 


EXAMINATION ON VOIR DIRE, 
BY MR. GARRISON: 


Q. 56. 1 understood you to say in answer to a ques- 
tion on direct examination that all of the operations 
shown upon this paper, which dates from December 
8, 1914 to March 31st, 1917, that all of the operations 
between those dates were earried on by you or under 
Toumecdirection. wls that correct - 

Bey eset. 

ee ee Onlitevoueare able to tell us, of Four om 
knowledge, with respeet to every operation between 


those periods? 
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A. Well, I was absent from the plant for about 
six days I think, but I had access to the original re- 
ports; and, in discussion with the operators, I have 
every reason to believe that they are absolutely right 
because they in no way differ from those results which 
were obtained during my presence here.” 

Q. 58. All I want to know is whether you now ac- 
cept the responsibility with respect to the operation be- 
tween all these dates, so that when we come to ask 
you about them you will not say, “I don't know about 
that operation; I am not the one that you should ask 
about that operation.”’ You have said all of these were 
carried on by or under your direction, but if that is 
not true that is one thing; if it is true that is another. 

A. Under my direct supervision. 

QO. 59. Does that mean that you are able now, in 
response to questions, to tell us with respect to each 
of the operations shown upon this, from the 8th of De- 
cember, 1914, to the 31st of March, 1917? 

A. Perhaps I don’t understand you. You want the 
period first in—I thought you were discussing this per- 
iod of December 2nd to March 31st. 

Q. 60. Now you were asked whether all of these 
operations about which you had been testifying were 
carried on by you or under your direction? 

A. \Vell, I imaye nave to correct nat Iihevepeva. 
tions from the first of May, 1915, were carried on 
under my direct supervision, because | did not go to 
the Hurley plant until May of 1915. 
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O. 61. Now, from May, 1915, to March 3lst, 1917, 
is it the fact that you have personal knowledge with 
respect to the matter discussed upon this paper so that, 
upon cross examination, you are the one who should 
be asked and can respond to the particular operations ? 
Is that correct? 

A. Within the limits I have now made, yes, I think 
so. 

Q. 62. But your knowledge should be complete be- 
catise you were the person who had complete knowl- 
edge; isn’t that correct? I am not talking about your 
memory now; I am talking about your knowledge. 

A. I believe I have about as complete knowledge 
as aryone. 

QO. 63. That does not quite answer my question. We 
do not want to be left in this position: ‘‘Yes,” you 
say, “I know all about this” and we admit that paper 
with that understanding and then when we ask you, 
have you say “Oh, no, I don’t know anything about 
that; that is outside of my domain.” ‘That is what I am 
trying to elicit from you. Was that all under your 
knowledge and are you the proper person to be asked 
concerning the verity of everything shown on_ that 
sheet? 

A. All of these operations were conducted under my 
direct supervision and I had at least as much knowl- 
edge as. to the results and the methods and so on as 
anybody ordinarily has when they supervise a plant of 
that size. 
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Q. 64. Well, sir, you don't quite answer my ques- 
tion. What I want to know is this:—You can see | 
am not trying to trap you or anything—lI simply want 
to know whether you are the person from the Chino 
Company and of whom.we should inquire if things 
which are shown here correctly represent what took 
place or did not take place. 

A. Do you want me to say | am the only person— 

Q. 65. I don't want you to say anything but the 
truth, sir. ; 

A. As [ understand your question, | have answered 
it that | had, f believe, as complete knowledge of these 
operations and can answer questions just as_ intelli- 
gently as to the operations, as anyone. 

QO. 66. Well, have you broad enough knowledge to 
say whether the facts and other things that are on this 
sheet correctly represent the facts as they took place at 
the time that they are purported to have taken place? 

Pe | clans tance: 

MR. SCOTT: 1 will ask, if the court pleases 

MR. KREMER: We want to eliminate three or 
four lines, 

MRS SCO] Beiore the offer is Passed ponte 
eliminate from this report the first three lines, that is 
the part irom peceniber oth to Sista ls teint 


quarter of 1915, and the second quarter of 1915, in 
view of the witness’ statement that his supervision be- 
ean in May, 1915. And, with that amendment of the 


report, | will renew the offer. 
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Whereupon the report was admitted in evi- 
dence and marked defendant’s exhibit 26. 


MR. GARRISON: Now, | move to strike out of 
this witness’ testimony all operations prior to May, 
1915, when he says his knowledge of the situation 
began. 

MR. KREMER: We consent that that be done. We 
have eliminated them from this report, everything prior 


to the time Mr. Wicks took charge. 
THE COURT: The motion will be granted. 


DIRECT EXAMINATION (Continued) 
Ba NIRS SCOTT: 


Q. 67. Referring to this same period of time, what 
was the nature of the material being treated bv flota- 
tion? 

A. ‘Vhis material was—what is ordinarily known 
in our plant as the slime vanner concentrates. 

QM. 68. And just what is that, in simple terms? 

A. In our plant the material is treated on vanners 
and given a rough concentrating on the vanners or on 
all the vanners of the plant, and then the finer portions 
of that vanner concentrate is retreated in this flota- 
tion plant under discussion. 

OROD® the nner portions ? 

owe Dhewiner portions, yes, sir. 

Q. 70. Classified somehow? 
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A. Yes, it is classified in hydraulic classifiers and 
the coarser portion is treated on tables while the finer 
portion comes to the flotation plant. 

Q. 71. Can you state appproximately the degree of 
fineness of this material treated by flotation, as set 
forth in this exhibit 26° 

A. I have no screen analyses to show, because the 
material is so fine that a screen analysis does not show 
up anything; but those that we have taken show ap- 
proximtely 90% of the material passed 200-mesh, but 
of course it 1s still coarse enough to be granular, or 
partly so. 

Q. 72. Do you treat material of any different na- 
ture by flotation at the Hurley plant of the Chino Com- 
pany? 

A. We also treat the vanner tailings by flotation, 
that is, the slime portion of them. 

Q. 73. Now, if you can, will you state the quantity 
of oil that you have used in the different parts in treat- 
ing these vanner tailings? 

A. Well, up to date, our records show that the av- 
erage quantity of initial oil used was 1.13 pounds of 
oil per ton of material treated. 

O. 74. THE OOURT: How much was thate 

A 113 per tonemthat 1s, one “and @thirteen-one 
hundredths pounds per ton. 

QO. 75. MR. SCOEL: 1 would like to ask ine 
witness if he has some extra copies of this. | think I will 
verify it in the same way as the other report, and 
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] think it will be more congenient for the court and 
counsel to have this before them even before it is 
formally offered. 

Pweeletiave three copies. 

MEE VCOURT: What is this: 

MR. SCOTT: This is a different one, on different 
material. 

Oy /oms Yousstated, 1 helteve, that wp to date 
you have used 1.13 pounds of oil per ton? 

A. Yes, sir. 

Q. 77. That is an average covering what period 
Ol time? 

A. That is an average covering all operations since 
the 16th of April, 1915, up to the last of March of 
WSN, 

©. 78. Have you any figures showing the period 
in which large amounts of oil were used separate from 
the period where small amounts were used? 

A. We segregated certain days, for illustration, 
during which we used various quantities of oil. 

©. 79. That is the tabulation that appears at the 
lower part of this sheet? | 

AUD SECSS Sian 

Omeve) | otice that vou have used as hich as 37 
pounds of oil per ton? 

Ee co siin 

Q. 81. What kind of oil was that? 

A. That was a combination of a coa: tar with 


what is known as a stove oil. 
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Q. 82. Just those two alone and nothing else? 

A. Well, we used a minute quantity of Barrett's 
No. + Creosote oi] in conjunction with that, but it 
happens that this does not show that. 

Geo) ltave you any iiiormation ageto thempane 
these various ingredients of the oil mixture play in 
the process? 

A. You mean—I don't think | understand your 
question, Mr. Scott. 

QO. 8+. Your statement is that you have used a 
mixture made up of several different oils ? 

BY eS, Sir. 

©. 85. And the question was as to what part each 
of these ingredients played. 

MR. GARRISON: That is not the question. The 
question was whether he had the information. If 
he says he had, we are entitled, before he gives it, to 
ascertain the source of it. 

OPooy. NR SCOTT: “Well, state if Kou hae 
any information on the subject. 

wo co, Site imtnink our CXperienee Nas oivenets 
information on that. 

©. 86. And state, so “far as you know, what the 
effect or function of the different ingredients 1s. 

“A. The function of the coal tar is to—well, that 
acts as the major oil or the collecting oil, if you Itke. 
The stove oil, while it probably lad some effect in 
accomplishing flotation, it was also beneficial in dilut- 


ine this coal tar to the point where it could he fed 
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into the plant regularly and measured accurately and 
so on, on account of the consistency of the coal tar, 
it is rather difficult to handle it alone, even at high 
temperature. The Barrett oil, [ think probably, acted 
in the formation of the froth to a certain extent, or 
what is known ordinarily as frothing oils. 

QO. 87. Have you any information as to how 
either one of these ingredients would have acted with- 
out the other and in quantity equivalent to that which 
it was used in the mixture? 

i Yes; | think we have: Ii you wall pernnt ime 
I might state one instance in connection with our 
runs. 

QO. 88. You may do so. 

A. During one of these tests: | can't identify just 
which one, but [I think it was the one of March 
2/th— 

OFs?, 19172 

A. 1917, which is the fourth one from the bot- 
tom on the tabulation, during which we used 32.27 
pounds of oil per ton, we used there a combination, 
or rather we used an oi! which we called the Taft 
oil—it happens to be shipped from Taft, California, 
—and we used with that a very small quantity of 
Barrett's No. 4 oil. During that test which repre- 
sented—or during that run which represented the 
length of time that the oil lasted, the length of time 
that the supply lasted, we watched the operation very 


carefully and | was present on the plant a good many 
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hours and | remember that we had been operating 
steadily for four of five hours and I was up on the 
flotation machine and the results that the machines 
were producing were very satisfactory. They were 
just about as good as we thought we could make 
them and there wasn’t any particular alteration or 
adjustment being made, and within a minute or two 
minute’s time the forth apparently disappeared right 
off the surface of the machine and the separation of 
the finer particles ceased, practically—there were some. 
but practically none. And so I sent one of the operat- 
ors down immediately to find out if there was any- 
thing wrong in the apparatus below, and he came 
back and told me that the only thing that was wrong 
was that the pump which had been pumping the large 
quantity of that Taft oil, had had to be shut down 
to have the steam end of the pump packed. 

Q. 90. What oil was that pump pumping? 

A. That was pumping this heavy Taft oil which 
we were using in large quantities. Well, of course, 
] went down right away and watched them until they 
started to pump again, and in the meantime to satisfy 
my curiosity, I made sure, personally, that the Bar- 
rett No. 4 creosote oil, which was being used in 
minute quantities, was still being used, and which was 
being fed independent of the other, in the ordinary 
manner, was still going into the plant. And so, as 
soon as the pump was started again [ made sure 
that the correct quantity of oil was going in, that 
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is the quantity that we had had on before, because 
we had good conditions before, was going in, and 
[f went back in the plant and the conditions came 
back, the same general appearance, that we had_ be- 
fore, with absolutely no other change. 

Q. 91. Do you remember about what proportions 
the Taft oil and—-what was the other? 

A. The Barrett No. 4 creosote. 

QO. 92. Barrett No. 4 creosote, were present on 
that occasion? | 

A. I don’t think we used as much as one-tenth 
of a pound. 

Q. 93. One-tenth of a pound? 

em Ves. Sit, per fon Of Ore. 

©. 94. That has been the customary amount for 
vou to use? 

A. No, that is much smaller than the customary 
amount. 

Q. 95. But upon this particular occasion, ] mean? 

A.. On this particular occasion we found it neces- 
sary to cut down the Barrett No. 4 creosote oil to 
that amount to get the correct frothing condition in 
the plant. 

O. 96. When you talk of a correct frothing con- 
dition, precisely what do you mean? 

A. Well, what appears to be correct to one opera- 
tor of course would not appear to be correct to an- 
other, but the condition where the concensus of opinion 
of all present is that we are getting about the best 
results, just by visual tests. 
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Q. 97. What can you say as the absence of a 
froth with different amounts of oils? 

A. It depends on the oils you use, but as a general 
rule the froth is more abundant with the larger quanti- 
ties of oil than it is with the smaller quantities. 

Q. 98. Does the increase in the quantity of froth 
ever become objectionable? 

Evemlt- does at times. 

Q. 99. And what steps. are taken at such times? 

A. In such a case you either change the oil com- 
bination or cut down the quantity of oil. 

Q. 100. In treating this slime vanner tailings, was 
it mecessary to make a change in the apparatus or any 
change in its mode of operation when increasing the 
amount of oil on January 7th and subsequent days? 

A. Well, so far as the actual mechanical equip- 
ment was concerned, we made no mechanical changes: 
that is, so far as the use of apparatus or anything of 
that kind is concerned, we made no change, but we 
discovered that we got better results when we used 
the larger quantities of oil, if we decreased the amount 
of primary agitation. 

(O), MONE Wie: Glecirense eg 

IN WES, 

MO. 102. By preliminary agitation, you mean just 
what? 

A. What we ordinarily term the emulsification in 
the emulsification plant; that means passing the pulp 


through machines which serve as mixers only, and 
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trom which no separation is made. We find the best 
results are obtained if we shut those down and did 
not add the oil until the material was about ready to 
go into the plant. We have also found out that in 
some of the machines a lower air pressure was_bet- 
ter, that is a lesser quantity of compressed air was 
required to produce the desired results when we were 
using the larger quantities of oil. 

Q. 103. That was in an apparatus of what type? 

me 

A. The Janey mechanical air type. 

QO. 104. J am referring both to the operations upon 
the Vanner concentrates and the slime Vanner tail- 
ings. I would like to have you describe the apparatus, 
without going into great detail? 

A. It will probably be necessary to take each plart 
separately, because they are differently arranged. In 
the treatment of the Vanner concentrates we employ 
what is ordinarily known as the single Spitzkasten, 
Janney mechanical machine. 

Q. 105. What mechanical machine doecs—by me- 
chanical machine what are you attempting to distin- 
euish it from ? 

A. I am attempting to distinguish from what 1s 
ordinarily called the air machine, or the mechanical air 
machine as the case may be. 

©. 106. In this Janney mechanical machine. state 
briefly what the machine is? 

A. It consists of an agitating cell provided with 


baffles around the cell, mi which revolves a pair of 
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impellers, mounted on a shaft, which in turn is oper- 
ated by a vertical motor which sets over the top of 
the cell, and then alongside of this agitating cell or 
chamber is the box or Spitzkasten in which the separa- 
tion is made. 

Q. 107. I think [ will interrupt you, I would like 
to ask you to make a sketch as you go along so that 
the court may get a clearer idea of what that apparatus 
is? 

A. (Witness drawing sketch.) 

Q. 108. Now, I think you had better describe that 
and put letters on it as you go along, and that will 
give a somewhat better illustration? 

A. You want me to hold this in my hand? 

Q. 109. [ think you can do it that way better, and 
put letters on there as you go along, and state how 
the pulp moves? 

A. Now, following the manner m which the pulp 
enters the machine, I might mdicate it this way: The 
teed 10 the Macime enters here at A. ~ Themiced 
passes on into the agitating chamber, which is B, and 
then these agitators here throw the pulp out against 
these little baffles which [ might mark as C on both 
sides here, and the agitators | mark as D. In the 
agitating operation, that causes the material to be- 
come mixed with the oil and air and so on, and in 
the operation it is thrown out into a chamber up here 
which simply acts as a gathering apparatus. I*rom 


there it flows into the Spitzkasten in here, which | 
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mark F. Now, in this particular machine there are 
some circulating pipes which come up through this 
way, and a portion of the material then goes up 
through these circulating pipes and back into the agi- 
tating cell again, and may go around a number of 
different times before it finally goes out. J will let- 
ter the pipes G. There are a pair of them in soime 
of the machines. 

Q. 110. Where is the froth taken off? 

A. The froth is taken off at what is called the 
overflow lip, which I will mark H. 

©. 111. Does it simply flow off of itself, or is it 
scraped off? 

A. Sometimes one way and sometimes the other. 

©. 112. What causes the pulp to pass upward 
through the pipe G and back into the agitating ceil? 

A. Well, the water level is ordinarily kept up 
fairly close to the overflow lip. 

miioe What keeps it mp there: 

A. The control of the water level 1s accomplished 
by a tailings pipe, a standpipe which regulates the 
height of the water, because when the water gets up 
above a certain height the excess overflows, and this 
overflow pipe I will letter as I. That pipe is adjust- 
able so as to regulate the conditions of the machine. 
Now, the water level being up here, it forces some 
of the material to pass back through there. 

Q. 114. The pulp is removed, is it, from the agita- 
ing cell by this agitator? 


2440 Minerals Separation, Limited, et al., vs. 
Frank B. Wicks. 


A. Yes, as the pulp flows in there the agitating 
plates strike it, and in. their operation they take it 
up and throw it out of the cell. 

Q. 115. Then the agitator keeps the agitating cell 
comparatively empty? 

A. Yes. If you look down in there, as you can 
sometimes through some of the machines through 
tics veit pipe, there you cam see it 1s walmosteam mice 
in there; it is thrashed up pretty finely. 

QO. 116. It is for that reason that the height of 
the water in the spitzkasten is sufficient to force the 
pulp back into the agitating cell? 

Peeestiitiaieso, yes, Sir. 

QO. 117. What have you represented there at the 
top? 

A. That is the motor, an electric motor. 

QO. 118. Now, what kind of cell is that that you 
have drawn which you call the mechanical cell or 
mechanical air? 

A. Tt is a mechanical cell of the single spitzkasten 
ape: 

QO. 119. A double spitzkasten would be how? 

A. It would be simply a representation of this 
spitzkasten that I have described, and another on 
the opposite side of the machine. 

Q. 120. And it would take the froth from hoth sides 
of the machine, instead of from one? 

Daa NCS: 


©. 121. Can you describe im a general way hom 
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the mechanical air machine differs from the mechanical 
machine you have drawn? . 

A. The mechanical air machine simply has the 
addition of an air chamber in the spitzkasten which 
is furnished with low pressure compressed air; the 
air is added to this air chamber—the top of the air 
chamber is covered with cotton tw¢ill, of a number 
of thicknesses according to the conditions, and that 
breaks the air up into very minute particles, and it 
assists the machine in accomplishing the flotation re- 
sults. 

©. 122. Simply a box with one side of it cloth, 
and air supplied to one side so that the air may go 
out and assist the flotation? 

AC ae 

Oyl23. And that ts in to the Spitzkasten ? 

Pee Y Cs. 

QO. 124. And that is what you call a mechanical 
air machine ? 

io GSS 

eee. nd ewithiout that air box it is a mechanical 
machine ? . 

ew Yes. 

MR. SCOTT: I offer that sketch in evidence, 
simply as an illustration of the witness’ testimony. 


Sketch admitted in evidence and marked 


PEP ENDANTS EXHIBIT 27. 


Q. 126. Can you obtain illustrations of these me- 
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chanical cells that will be a little clearer than your 
sketch ? 

A. I think so; at least we can produce blueprints 
of them. 

QO. 127. That might suffice. How does the ma- 
terial that you have referred to as the slime vanner 
tailings compare in fineness with the vanner concen- 
trate? 

A. Well, the slime vanner tailings are considerably 
Hiner. 

©. 128. About how much finer; { think you stated 
that ninety per cent of the vanner concentrates would 
go through a 200 mesh, didn’t you? 

pee Vesa lt is rather dificult to say justaliow 
much finer, but anyway we know that in vanner con- 
centration, the coarser material or the coarser particles 
have a tendency to 20 over t#e with the concentrate. 
and the finer particles have a tendency to go with the 
vanner tailings. 

Q. 129. And these vanner tailings vou would term 


extremely fine material ? 


DN. SECS, 
OF 130) Whine sslinies: 
eae acc 


Q. 131. Now, I notice that the lower part of this 
tabulation, which relates to slime vanner tailings, | 
find that your reports of the treatments on various 
dates will vary, and the amounts of the oil will vary. 
Will you state how the treatment with these various 
amounts compares as to efficiency? 
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A. As a rule the larger amounts of oil are very 
satisfactory. 

Q. 132. Is that true as to commercial results? 

ieee VCS, S15, 

©. 133. Now will you state for the record a com- 
parison of the results with large and small amounts 
of oil, which illustrates your statement? 

A. Well, of course it is difficult to average up 
these tests from these solitary days, because they 
represent so many different conditions; but ] might 
compare these individual days with the average of 
our results up to date, 1f that is satisfactory. 

Q. 134. That will be satisfactory. 

A. Now, taking March 14th for example, so as 
not to string it out too long—March 14th we used 22.80 
pounds of oil per ton, and on that date the average 
tailings loss was .48 per cent copper, and that result 
was obtained from an average ore or material con- 
(imine SO per cent copper: 

QO. 135. How much tonnage was treated? 

A. We treated 122 tons. The reason for the small 
tonnage was that we only had a small quantity of 
oil. That compares directly with the average results 
cf our operations up to date, in which we were treat- 
ing material averaging .804 per cent copper, and the 
average tailings loss of our operation up to date was 
.543 per cent copper as compared with .48 copper for 
this particular run that I was describing. The per 
cent of the recovery of our operations up to date for 
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this particular material was 33.139 against this date 
of March 14th of 41.00: so that for that particular 
combination of oils, the results were considerably bet- 
Cm etincwaveLace Of Olt Operations up tordate. 

QO. 136. I notice upon this table with reference to 
the slime vanner tailings that the indicated recovery 
varies from—I see 24 per cent here—up to | think 
irewimemes: 1s ANOUL 3/ per centr 

A. 40.49 | think. 

©0137. “41 there in one instance? 

ie YESS =" 

Orso ili your explain way the mecoven, ise! 
that order of figures? 

“A. Well, because of the character of the material 
treated. 

OM Soe expla that, please: 

A. All of our ores contain—practically all of our 
ores contain considerable quantities of the oxides of 
copper and carbonate copper, and in this particular 
flotation operation it has not been profitable to re- 
cover them. 

QO. 140. Does the ordinary flotation operation re- 
cover these oxides and carbonates, or what mineral 
does it recover? 

A. The ordinary operations recover only the sul- 
phides ¢ 

Q. 141. And has that been the case with the opera- 
tions tabulated upon this sheet of slime vanner_ tail- 


ings? 
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A. Yes. While we probably made some recovery 
of the oxidized material, it probably was very small. 

©. 142. I notice that this report upon the treat- 
ment of slime vanner tailings is signed O. Wiser. Who 
is Mr. Wiser? 

A. Mr. Wiser is the metallurgical engineer of the 
plant. 

QO. 143. And how does it happen that. Mr. Wiser’s 
signature appears upon this slime vanner tailings 
sheet. while the treatment of the vanner concentrates 
sheet was signed by you? 

A. It happened that this report was closed up one 
afternoon when I was down in the plant, and we 
were anxious to get it out, so Mr. Wiser signed it. 
It has no particular significance. 

Q. 144. You have the same knowledge as to the 
accuracy of this report of the slime vanner tailings as 
upon the other reports you testified about? 

A. Yes. J noticed that there are a few days there 
prior to May Ist, 1915, that, of course, [ have not 


direct knowledge of, but subsequent to that 

O. 145. Do you know who was in charge at that 
mane < 

A. Mr. Wiser was directly in charge of the opera- 
tions at that time. . 

Q. 146. During those two days? 

A. During that period in April there from the 
16th to the 30th. 

MR. SCOTT: I offer this tabulation in evidence, 
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and will state that I will have the first entry verified 
by Mr. Wiser later. 


Sheet of tabulations, reports on slime vanner 
tailings, admitted in evidence and marked DE- 
PENDANT S EXE ISI Nor Zs. 


WHEREUPON an adjournment was taken until 
ee008D. M. of this day Wednesday, April is, 1917 


Wednesday, April 18, 1917, 2:00 P. M. 


Trial resumed pursuant to adjournment, all parties 


present; whereupon the following proceedings were 


had: 
Q. 147. MR. SCOTT: Mr. Wicks, you stated this 


morning something in regard to the over-abundant 
frothing with large amounts of some kinds of oil; with 
such oils, as [ remember, you reduced the emulsifica- 
tion, the preliminary agitation, and reduced the sup- 
ply of air in those cells that air was supplied to. What 
was the reason for diminishing the emulsification and 
the air supply? 

A. Well, simply to cut down the over-abundance 
of froth. 

Q. 148. And what is the effect of that over-abund- 
ance of froth; in what way is it objectionable? 

A. The greater the volume of froth, generally, the 
greater amount of gangue becomes entrapped in that 
froth and is carried over. 
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Q. 149. Simply on account of the great depth of 
froth? 

pre Ormnescrea, Ceptli or iret, yes. 

©. 150. In your plant is there any of the ma- 
terial that first goes off from the spitz boxes returned 
ro the lead of the machine? 

A. Yes, a portion of it is. 

Q. 151. Now, in a general way won't you explain 
the relation of these machines one to another; for 
instance you made a sketch of a single one this morn- 
ing. Tell us how they are arranged in the plant? 

A. Well, the machines are ordinarily divided in 
the plant, or named under three different names or 
classes. The first machines, or the machines to which 
the feed passes first, are called emulsifiers, and they 
serve the purpose of simply agitating the ore pulp with 
the oil and air and so on, and no separation of the min- 
eral from the gangue is attempted in the emulsifiers. 

Ow lo2 se there any spitz boxes connected wie 
these first agitators that you cal! emulsifiers? 

vee NO! Sir. 

©. 153. They are simply agitators? 

A. Simply agitators. 

QO. 154. Then, where is the pulp taken? 

A. Then the pulp is taken into machines that are 
called roughers, by virtue of the fact that they pro- 
duce a rough concentrate, or a low grade concentrate, 
and after being passed through the roughers—it might 
pass through one or four or a large number, according 
to the material treated— 
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©. 155. Those are provided with spitz boxes? 

A. With spitz boxes, yes; some are single Spitz- 
kasten and some are double, according to the character 
of the material. After the feed has passed through 
the roughers, the reject or gangue constitutes the fin- 
ished tailing of the flotation operation. The froth or 
Conegemmuate 1s called the ronel concentrate, sande tian 
constitutes the feed to the third group of machines, 
which are called the cleaners. 

Omisco, Ihatis an citirely separate apparatins. 

A. An entirely separate apparatus, but of the same 
character somewhat; thev differ a little according to 
the kind of work they have to do. The cleaners re- 
ceive the rough concentrates, and they make a separa- 
{ion in somewhat the same manner, and the froth from 
the cleaners constitutesthe finished concentrate of the 
flotation operation. The tailing or reject from the 
cleaners is generally, if not always, returned to the 
roughers, mixed with the initial feed, that is, it goes 
back and joins the original feed again, and_ passes 
through the roughers, sometimes going through the 
emulsifiers, and sometimes not, according to the char- 
acteristics of the plant, and so on, but anyway it joins 
the other stuff before the initial feed has been separated 
in any way. 

Q. 157. Why is it that these cleaner tailings are re- 
turned to the head of the machine or to one of the 
ronghers - 
A. They generally contain a considerable more min- 


eral contents than the average of the tailings loss 
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from the roughing plant, consequently there is ma- 
terial enough in them to make them worth retreat- 
ing. 

Q. 158. They are too valuable to throw away? 

Pee veowcir sand) we get otlter benetits too. 

QO. 159. Are these returned cleaner tailings what 
you refer to as the circulating load? 

A. That constitutes what we call the circulating 
load. The circulating load is the water and material 
and so on—oil and everything mixed—that is called 
the circulating load. 

Q. 160. Is there any other circulating load in your 
plant, other than the returned cleaner tailings? 

A. Sometimes we take the froth from the last 
machine in the cleaning apparatus and return that 
as a circulating load through the cleaner, but that is 
not always done. What we ordinarily term the circu- 
lating load is the cleaner tailings going back to the 
roughers. 

©. 161. Does this circulating -load carry consider- 
able quantity of oil, that is, compared to the solids in 
them and the water, all mixed with it; is there a con- 
siderable quantity of that? 

A. We have found that it does. 

QO. 162. Do you know how much oil in proportion 
to the solids, in a general way? 

A. I can’t say exactly the proportion of oi with 
reference to the proportion of solids, because our de- 
terminations have been made in a somewhat different 
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manner. We have usually determined the circulat- 
ing load in proportion or percentage of the quantity 
of initial oil added, and our figures are kept in that 
Way. . 

Q. 163. Have you any idea as to what propor- 
tion the oil in the circulating load bears to the initial 
oil? 

A. Our determination vary very extensively, not 
absolutely reliable, but they have given us the im- 
pression—and I think it is fairly close—that about 
one-third of the initial oi] in circulation. By that I 
mean that 1f you are using, for example, 25 pounds 
of oil—or say, 24 pounds to make it even figures—if 
you were using 24 pounds of initial oil, approximately 
one-third of that comes back as the proportion which 
constitutes the circulating load, and again passes 
through the roughing plant. 

QO. 164. This adds to the amount of oil shown by 
the figures that you have submitted? . 

A. We have found that it has the effect of adding 
the quantity of oil, yes. 

QO. 165. Now, in operating with these large quanti- 
ties of oil which you have testified to in the mill, did 
you perform any operations of that kind in the labora- 
tory, or have them performed, with large quantities— 
{ mean at your plant at Hurley? 

“A. Yes, for a long time in our plant we kept a 
force of men on that kind of work and performed a 
great number of experiments on the various products, 
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not only the material that 1s now being treated, but 
other products also. 

Q. 166. And what was the result of your investi- 
gations in the laboratory with quantities of oil up- 
wards of 20 pounds per ton? 

A. The laboratory results were not very encourag- 
Ing. 
QO. 167. In what way were they not encouraging’ 

A. We did not suceed in getting satisfactory metal- 
lurgical recovery in the laboratory with the big quan- 
tities of oil unless we used quantities considerably in 
excess of commercial possibility. 

O. 168. Haven’t you made some figures as to why 
they were unsatisfactory and what amounts were un- 
satisfactory in the laboratory, metallurgically, barring 
out the cost? 

A. Well, I have in mind a test conducted with 
the crude oil and the Jones oil, particularly the Jones 
oil to which I referred this morning. These were 
applied to the treatment of the vanner concentrate 
and in the laboratory it was necessary to use quanti- 
ties up to 50 and 60 pounds in order to produce re- 
sults. 

Q. 169. When you say “results” do you mean re- 
sults comparable with those ordinarily obtained in the 
mill ? 

A. Well, by that we meant in our work, results 
that looked encouraging commercially, from a com- 


mercial standpoint. 
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@. 170. And what happened when you used, say 21 
pounds ? 

A. We didn’t get very satisfactory results. 

Q. 171. Did you try less than 20 pounds, too? 

Ewemeevcs, we did, 

Q. 172. And what happened with less than 20 
pounds of these oils you mention? 

A. Well, we were able to get very fair results with 
less than 20 pounds, but of course we found it neces- 
sary to use the Barrett o11 and other more active oils. 
perhaps, in order to get the results. 

©. 173. With under 20 pounds? 

Peeeecs Sit. 

Q. 174. But under 20 pounds, with simply these two 
oils you mentioned—what were they? 

A. I mentioned the California crude oil and the 
Jones oil. 

©. 175. Yes. Now, with under 20 pounds of Calif- 
ornia crude and the Jones, without the assitance of the 
Barrett or anything else, who kind of a result did you 
Cen 

Ae Ouly tain 

Q. 176. And then just what do you mean by “only 
fate = 

Po Vell we cither eer a very poor Tecovcrmor Wwe 
got a very poor tailing. 

©. 177, And Swere tlre results acceptabicconmer- 
cially, ineither event: 

A. No, not with the Jones and California oils used 


in small quantities, in the laboratory, they were not. 
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Q. 178. But with 50 or 60 pounds of this Jones 
exude and the other oil, you were able to get a fair 
result, you say? 

A. Yes, sir. 

Q. 179. A commercial result, was it? 

A. Not commercial, because of the big quantity of 
oil. 

Q. 180. Simply on account of the cost of the oil? 

A. Yes, sir. 

Q. 181. I understand. Now, how did the results in 
the laboratory that you have just described with this 
California oil and the Jones oil, compare with the re- 
sults in the mull? 

A. Well, we are finding that we are—Well, we are 
getting actual commercial results with these same oils 
or with the Jones oil, in our vanner concentrates plant, 
with quantities varying from 20 up to 30 pounds. It 
varies a good deal from day to day. 

O. 182. And is that what you said you could not 
do in the laboratory, is it not? 

A. Yes, sir. 

Q. 183. To what do you attribute this difference be- 
tween the efficiency of these oils in the laboratory and 
the mill? Have you any explanation? 

A. Well, | think it is due mostly to the benefits of 
the oil in circulation; that is, we get the oil back from 
the cleaner tails and that oil serves some benefit in as- 
sisting in the oiling of the pulp in the initial feed. 

QM. 184. When you referred to getting results with 
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20 or 30 pounds of Jones oil, you meant 20 or 30 
pounds of initial oil? 

tye es, cit, initial oil. 

Q. 185. And when you refer to circulating oil, you 
refer to this oil, and in placing the amount of oil in the 
machine? 

ieee yes, Sit, 

Q. 186. That did not take place in your laboratory 
operations, of course? 

A. We didn’t get the same results in the laboratory. 

Q. 187. Are your laboratory operations of continu- 
ous character or simply intermittent in service? 

A. These were intermittent in service. 

Q. 188. Is there any difficulty in maintaining the 
necessary oil supply, or obtaining it for operations 
with large quantities of oil, or can it readily be pur- 
chased? 

A. We have had no trouble in getting sufficient 
quantities of oil for our vanner concentrate plant, im 
which we are using the Barrett oi! and the Jones oil; 
but we have had a great deal of difficulty in getting 
sufficient quantities of oil for the roughing plant op- 
erations, or as we referred to them this morning as the 
plant in which the slime vanner tailings are treated. 

©. 189. What the nature of that difficulty? 

A. Largely a shortage of tank cars and then a 
shortage of storage capacity at our plant because we 
could not determine just exactly which of the half 
dozen different oils were going to he really the very best 


for our operations and we did not want to lay in a big 
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stock of all of the kinds; so we had to gather up oil 
from different places and we had a great deal of diff- 
culty in some instances in getting the tank cars and in 
getting the oil delivered, so it has taken quite a little 
time to get the matter under way. 

QO. 190. Now, in these figures which we discussed 
this morning and which appear upon the two tabulating 
statements which you used, the oil is given in a column 
here, “initial oil’’. 

A. Yes, sir, on both tabulations. 

QO. 191. “Pounds per ton on both tabulations, which 
are exhibits 26 and 28, I think. Do the figures given 
in these columns represent the new oil added for each 
ton of new feed that goes into the machine, without 
reference to this circulating oil? 

A. Yes, sir, that represents a computation be- 
tween the total weight of the dry material treated and 
the total weight of the oil that we actually consumed or 
actually took out of the tank. 

Q. 192. Upon this table giving the details oi the 
treatment of the slime vanner tailings I notice near the 
lower right hand corner, two figures, two nuimbers 
under a heading at the top of the page “Oil in circu- 
lation, load, pounds per ton.’ What do these figures 
represent and how were they obtained? 

A. They represent samples taken of the circulating 
load during that particular day, and if my memory 
serves me correctly the samples were taken every two 
hours during the 24, and then that material was ana- 
lyzed for oil and we found that the quantity of oil con- 
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tained in the circulating load was equivalent to 3.2 
pounds per ton of total feed to the machine. 

Ores Om April 4th, that is? 

ZeeCs, Sir, 

Q. 194. Then in the next column which is headed 
eigriimoi, pounds per ton , | note the May wines 
seems to be the sum of the circulating load and the in- 
itial oil. =’ 

Eee coat is (ine siti 

©. 195. That for the periods represented in this ta- 
ble which I have not mentioned, nothing appears in 
the column or in the circulating load, pounds per ton. 
I take it that no determinations were made, except on 
these two days when the figures appear? 

A. No, sir. We made a determination on January 
7th, but we were not satisfied that our method was 
correct, so we entered it as an approximate quantity. 
The other days no determination was made. 

Q. 196. Was there a circulating load present on 
these other days when no figures appear ? 

Al Yes, at allies there was. 

Q. 197. Referring again to this statement of the 
treatment of slime vanner tailings, I will ask you 
‘ whether the material treated as reported upon this 
table was selected material, or was it material taken 
indiscriminately from the supply? 

A. Well, you can make no selection in our plant of 
material; we have to treat what they send us. 

Q. 198. This was representative of the slime vanner 


(tailings, was it? 
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A. Yes, | believe ittwas a very fair representation 
about an average of all the material. 

Q. 199. Was there any attempt made to do other- 
wise than take the material just as it came? 

A. No, sir, we took it out in the regular way. 

Q. 200. How do these froths compare in appearance, 
those that are made with larger or smaller quantities ot 
oil, above and below one per cent, say? 

A. Well, it depends on the oil used. 

Q. 201. Weil, you might give us some instance of 
the particular oils? 

A. We have found that the Taft oil which I re- 
ferred to this morning, and that the sulphur oil to 
which I referred which was used on April 2nd—we 
found that the froth of those oils is almost identical 
with the froth obtained with the use of less than a 
pound of Barrett’s creosote, when the Barrett's creo- 
sote is used alone: in fact [ doubt very much if any- 
one going into the plant could distinguish between the 
two oils, except possibly by the odor. 

QO. 202. But some oils you said, I believe, do show a 
difference in appearance when used in small quanti- 
ties? , 

m. Yes; we found that the Jones Fuel oil, which 
we have found particularly good on the treatment of 
slime vanner concentrates, is not in any way satisfac- 
tory in the treatment of slime vanner tailings, because 
it produces such a voluminous froth, while it produces 
a recovery, that it presents more difficulty in treating 
fiteine cleaners. 
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Q. 203. Then that is its difficulty, when the froth is 
too voluminous? The difficulty in handling it? 

A. Yes. The froth gets entirely out of bounds. 
It runs out over the launders, and the feed pipes are 
not big enough and the circulating pipes can't handle 
it, and we can’t handle it in our settling tanks or any 
place else. 

Miike sCOLE.. Vhatiscal: 

MR. GARRISON: We now move to strike out the 
testimony of this witness, the basis of our motion be- 
ing the statement of counsel for the defendant on page 
240 of the transcript of the minutes, where Mr. Scott 
in his statement to the court as to what he purposed. 
proving by this witness said: ‘The testimony which 
this witness was about to give would have shown that 
in practical operations the processes of the prior art 
are practical and are profitable.” 

On page 243 of the minutes, your honor said, speak- 
ing to Mr. Scott: 

“The argument this morning seems to be that you 
cannot introduce testimony of what you can do now 
without its relation to the prior art. 

“MR. SCOTT: The evidence that I propose to in- 
troduce now is a duplication of the prior art, merely 
showing its practical application on a practical scale. 
(Then a sentence which | will not read). 

“THE COURT: This witness whom you have on 
the stand, and by virtue of the question that you had 
proposed, and others, we will say, like it, are you pro- 
posing to show the prior art and what may be accom- 
plished by it?” 
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And the answer was: “Absolutely.” Now, we say 
he has absolutely refrained from showing anything as 
to the prior art, and under the circumstances his testi- 
mony should be stricken out. 

MR. SCOTT: I do not propose to examine this wit- 
ness as to the literature of the prior art. The patent 
specifications are in existence. I propose to examine this 
witness on the facts, which will enable an expert to pass 
his opinion on whether those prior art principles are 
practicable, and the expert witness cannot do that until 
1 have the facts for him to pass upon. 

mee COURT: What principle of the prior art do 
you apply this to; you have not shown what particular 
process this Is. 

MR. SCOTT: Well, I will take one instance of the 
prior art. The California Journal of Technology. for 
instance— 

MR. GARRISON: Jt is not in evidence. 

MR. SCOTT: I cannot present the whole case at 
once. One witness at a time is all we can have. The 
California Journal of Technology about a year and a 
half or two years before the patent in suit—in that we 
have a discussion of what ts called the Elmore Bulk Oil 
Process. These writers go on to describe what they have 
discovered, as follows: They state that if the ore be 
powdered and mixed with water and oil, and in pro- 
portion varying in their different operations, from two 
per cent to seven or eight per cent—they have a series 
of experiments—then the mixture is violently agitated, 
the agitation will have the effect of beating up the mix- 
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ture so that a foam or froth arises, carrying the min- 
eral. They go on to discuss the permanency of this 
froth, its effectiveness in concentrating the ore, and in 
other ways describing the properties of the operations 
that are carried out today, in a clearer and more concise 
and more perfect terms than appears in this patent in 
suit. Now, there is not the slightest deviation between 
what this witness testified to and what is set forth in 
that journal. The journal states that the mixture of 
ore, water and oil as the witness has described it. The 
journal describes the agitation as the witness has de- 
scribed it, and after that agitation the formation of a 
froth 
of the froth with its abundance of air bubbles, the air 


after the ceasing of the agitation the formation 


bubbles carrying the mineral, the same as he describes 
it. The publication describes the permanency of this 
froth and its general characteristics as described by the 
witness. In every respect it conforms. Now, if we 
were able to present two witnesses simultaneously, | 
could have met Judge Garrison's objection; otherwise it 
is impossible. There are the facts, and there is the pub- 
lication in evidence; and as soon as the orderly presenta- 
tion of the case permits, what the witness has testified 
io will be connected with the disclosure contained in this 
publication. [| don't know that this witness ever saw 
the publication ; he may, or he may not. 

MR. GARRISON: From what I just read of the 
proceedings, it is quite obvious that my purpose was 
perfectly clear, to elicit from counsel for the defendant 
whether he purposed to give this testimony in this way, 


Butte & Superior Mining Company. 2461 
Frank B. Wicks. 


which he now says he intended, or whether he purposed 
by this witness demonstrating the state of the art and 
the practical operation of the same before, and, he, in 
answer to your honor’s question, said that he absolutely 
intended to do the latter. Now, he absolutely has not 
done the latter, and we are left in the very situation 
which I feared. We have not as yet any evidence as to . 
th prior art, which he says they are going to connect 
this with; we have not yet any evidence in the exposition 
of that by an expert which he says he is going to pro- 
duce, to give us a clear understanding of it; so that 
your honor will observe that it is absolutely impossible 
for us to cross examine this witness intelligently now 
because every question that we would ask him would 
have to be referred to an expert for him to answer. We 
cannot ascertain from this witness whether or not this 
illustrates the prior art, because this witness has not 
been qualified to testify to the prior art, nor has anybody 
else. So, if your honor is not going to strike the testi- 
mony, then we most respectfully request that our cross 
examination may be postponed until after the expert 
witnesses have testified in respect to the prior art, to 
connect it with this testimony. 

pee COll: Counsel is at liberty as fully mow 
as he ever will be to cross examine this witness about 
what he has testified to. It is not competent to cross 
examine this witness about prior art, because he has 
not testified about prior art; he has testified about 
certain operations. When our expert witness testifies 


and illustrates the prior art, then counsel can cross 
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examine the expert about the prior art. There 1s no 
use postponing this cross examination so that the wit- 
ness can be cross examined about something that he 
did not testify to. He has testified to facts, and he 
can be cross examined now as well as any other time, 
and I see no reason for disturbing the orderly con- 
duct of the case for the simple reason that counsel can- 
not now cross examine the witness on something that 
he has not testified about, and that is what the entire 
objection amounts to. 

Gee COUR ims witness has tesnired sincere 
to facts which he claims he knows of his own knowl- 
edge and from his own operation or the operation of 
the plant with which he is connected, and has not as- 
sumed, himself, to know anything about the prior art; 
he has told us nothing about it. The statement of 
the defense is that they will eventually show that 
what has been done by this witness, as described by 
fim is a2 panmoiinesprior art. | think the ordermim 
which we are proceeding is satisfactory. As to the 
cross examination, I cannot see any reason why you 
cannot cross examine him fully, because he has only 
testified to his own acts. You may proceed, and if 
later you want to question him further, you will be 
given the opportunity. At this time the motion to 
strike will be denied. Of course, if it appears later 
on that it has no relation to the prior art, the motion 
to strike out may be renewed. You may proceed. 

MR. WILLIAMS: Before proceeding with the 
cross examination of this witness, ] would like to re- 
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quest of counsel for the defendant that we be supplied 
with specimens of the material of which this witness 
has testified, the vanner concentrates, the vanner tail- 
ings, and the various oils used, which have simply 
been denominated by their commercial names. May 
we have those? 

MR. SCOTT: These operations extended over two 
and a half years, but as far as possible we will supply 
you with anything, and furthermore we should be very 
glad to have you visit the plant, if you have any ob- 
jection to this testimony, as you have signified, on ac- 
count of not having been present during the two and 
a half vears that the witness testified to. We make the 
offer today that you may visit the plant now, and as 
far as possible we will supply you with the material 
asked for. 

MR. WILLIAMS: How many days would it take to 
go to the plant and spend a couple of days there, and 
delay the trial? 

MR. SCOTT: It was absolutely intpossible to have 
you there during the last two and a half years. 

MR. WILLIAMS: How soon will you give us the 
samples ? 

MR. SCOTT: As soon as possible. 

MR. WILLIAMS: [ think it will be impossibie 
to finish cross-examining until we have had an oppor- 
tunity to examine the characteristics of this material 
about which the witness has testified. 

ME COURT: Proceed with the cross examina- 
tion. 
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CiOss EXAMINA 1 kos, 
iy Vie HERIAMS: 


X-Q. 204. Mr. Wicks, you say you have been asso- 
ciated with mill and metallurgical companies for about 
Iarelve years ° 

Feeney eS, Sit". ; 

X-Q. 205. And that carries you back exactly to what 
time? 

A. To the fall of 1905, I] think, or 1906—I will 
- have to figure it back, because | remember the num- 
ber of years connection with each plant—I think it 
yas in the fall of 1906 when [ first became connected 
with metallurgical operations. 

X-Q. 206. And at what plant? 

A. | was first employed at what is now the Mid- 
vale plant of the United States Smelting & Refining 
Company. 

X-Q, 207. And what was your position there? 

A. During the first part of the time I was done ~ 
clerical work under the direction of the master me- 
chanic; and then, before the plant closed down, which 
it did in 1907, T was made assistant master mechanic. 

X-Q,. 208. And your work was 1n the null? . 

A. No, only part in the mill there; we had a small 
mill there, and my work was scattered throughout the 
plant, which was a mill and smelter and all that goes 
with it. 

X-Q. 209. You had nothing to do with flotation at that 


time ? 


Butte & Superior Mining Company. 2465 
Frank B. Wicks. 


A. No, sir, nothing at all. 

X-Q. 210. Then you say that during the next five 
years your duties were both mechanical and metallurgic- 
al. Was that in the same plant? 

A. No, sir, I was with the Utah Copper Company 
at the Garfield plant. 

X-Q. 211. What was your position during that time? 

A. I had the title of plant engineer during most of 
the time that I was there, in fact I did during all the 
fimie except the first two or three months, while they 
were trying me out. 

X-Q. 212. That would run from 1908 to 1913? 

A. I went there in April in 1908, and my connec- 
tion with the Utah Copper Company ceased in Novem- 
ber, 1912. 

X-Q. 213. Any experience with flotation there? 

A. Experimentally, only. 

X-Q. 214. During what part of the term of your em- 
ployment? 

A. I can’t recall just when it was that we first be- 
gan to give consideration to flotation. I know.I had 
been there a number of years—or at least I had been 
there some time when flotation was first discussed as 
far as I know. Of course my position was pretty 
subordinate there, and there were lots of things going 
on around the plant of which IT did not know anything. 
But it was sometime after I had been there, I know, 
that flotation was first discussed. 

X-Q. 215. Then you said that in the next three years 
you had supervision over mill operations. Where was 
that? 
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A. At Butte; at the Butte and Superior Copper 
Company, now— | 

X-Q. 216. (Interrupting) “now Mining Company.” 
And now, what was the period of that experience? 

Everiecame to Butte in October, 1912 but Ef didmnet 
become associated with the company until December of 
ON: 

X-Q. 217. And then you continued with them? 

A. I continued with them until April of 1915. 

X-Q,. 218. You had supervision over their mill? 

A. 1 was mill superintendent. 

X-Q. 219. Mill superintendent of the Butte & Su- 
perior Company for a period of three years? 

eae Ves esi. 

X-Q, 220. I presume you had quite some experience 
with flotation? 

A @ousideraple 

X-Q. 221. When you came to work there, the flotation 
plant was installed? 

A. It was operating intermittently. 

X=) 222 et bitte = 

A. Yes, sir. 

X-Q. 223. And when you left the Butte and Superior 
Company where did you go? 

A. Went to the Chino Copper Company. 

X-Q, 224. And your position there? 

A. Is. as I have said, the assistant superintendent 
of mills. 

X-Q. 225. What education had vou had in metallurgy 


and mining and milling? 
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A. My education extends only through the high 
school course, so far as actual schooling is concerned. 

X-Q. 226. Not in any technical school? 

Pwo, none ai all, sir, 

X-Q. 227. So that your technical knowledge has been 
acquired by experience? 

A. And continuous study. 


Ke) DIRQ Mari nen faetlin-) - ct 48 
P, 2467, ea 10, insert “ A. I had supervision over 


them, yes sir.” 


and studying the operations? 

A. Yes, sir, to a considerable extent. 

X-Q. 230. About what proportions of oil were used 
in the Butte plant when you were in charge of the mil- 
ling? 

A. Well, we used a number of different proportions. 
I can’t recall the figures off hand, because it was so 
long since severing my connection with the company, 
but we used various quantities. 

X-Q. 231. You used six pounds to the ton at times, 
did you not? 

A. We went considerably higher than that, if my 
recollection is right. 

X-Q. 232. And your results were not very satisfactory 
when you went so high? 

A. Well, that is rather difficult to answer. 

X-Q. 233. When did you first acquire a knowledge of 
flotation concentration of ores? 

Peeeieberan 10 Study it along in the early part of 
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1912—and while | had had a general knowledge of it 
before, J hadn't had any especial knowledge, but I be- 
gan to give it a considerable study in 1912. 

X-Q,. 234. That was just prior to your employment by 
the Butte & Superior Company? 

A. Yes, sir; I rather anticipated that [ would have 
use for that information, and, while I had read a good 
deal on it prior to that time, kept up with the general 
progress of events, as all intelligent men do, | did not 
give it any special study until along in 1912. 

X-Q. 235. Weil, first, when did you give it any study ? 

A. [can’t remember. | 

X-Q. 236. During the early years, say the first two 
years of your experience in connection with mining 
and milling, what did you know or learn about flota- 
tion? 

oe Phat is too tar back, | cant remember thar 

X-Q. 237. I show you plaintiff's exhibit 9, what ap- 
pears to be a copy of a letter signed by you and ad- 
dressed to Mr. F. G. Janney, manager of mulls, Utah 
Copper Company. Do you recognize that as a copy of 
a letter written by vou, or as the original letter, which- 
ever it may ber 

A. Yes, sir, | recognize my signature; I can ‘denti- 
iy atins letter, 

X-Q. 238. How did you come to address it to Mr. br. 
G. Janney, manager, of mills, Utah Copper Company. 
when it appears to relate to the affairs of the Butte & 
Superior Company ? 

A. | don't know what Mr. Janney’s connection was 
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with the Butte & Superior Company, or whether he 
had any actual connection, but I know that it was upon 
Mr. Janney’s recommendation that I was transferred to 
Butte, and he guided me through the first months of 
my work here, and I frequently consulted with him. 

X-Q. 239. Well, isn’t this a report about the affairs of 
the Butte & Superior Company? 

ee es. 

X-Q. 240. The letter 1s a description of Mr. Hyde's 
connection with the Butte & Superior flotation opera- 
tion, is it not? 

A. So far as the operations go, yes, it is. 

X-Q. 241. How did you come to make this report ? 

A. He requested me to do so. 

X-Q. 242. I read from this letter of yours: “Green 
has been running a number of tests on the flotation 
feed to determine the benefit derived by allowing the 
pulp to stand for a period of time in contact with a 
weak solution of acid before treatment. He finds that 
whenever he allows the flotation pulp to stand for an 
hour or more, with the addition of two pounds of acid 
per ton of solids that he gets a good tailing and a good 
concentrate, in the laboratory machine, regardless ot 
the percentage of slimes and using from four to six 
pounds of oil per ton of ore. His tests have been so 
successful that we are now preparing to handle the 
mill pulp in this manner.’ Does that refresh your 
memory as to the operations in the mill using from 
four to six pounds of oil to the ton of ore? 

A. My recollection is that at that time represented 
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a decrease in the quantity of oil rather than being rep- 
resentative of what we had actually been using. 

X-Q, 243. But this letter says: “We are now prepar- 
ing to handle the mill pulp in this manner. Did you 
do so? 

ee dont reneniber whether we did or tome! 
know that we tried out that scheme of adding acid suf- 
ficiently far ahead of the flotation operation and, if 
iny memory serves me correctly, that worked out very 
nicely, but as to the amount of oil, I do not know. 

X-Q. 244. Well, how much do you think it was, about? 

A. I wouldn’t venture to estimate because I haven't 
the figures, and a good many things have taken place 
since then. 

X-Q. 245. Hadn't Mr. Janney come to the Butte mill 
to help out in the operation before this letter was writ- 
ten to him, Mr. F. G. Janney? 

A. I think so. 

X-Q. 246. But you don’t know that he then had any 
actual connection with the Butte & Superior Company? 

-A, 1 don’t know just what his connection was, but 
1 know that he more or less directed my work during 
the first month of my operations at Butte. 

X-Q. 247. And this was on September 16, 1913, after 
vou had been there some time? 

A. Yes, sir, I had been there several months, yes, 
sir. 

X-Q. 248. Now, can you say that at any time up to 
we will say September 16, 1913, in the Butte and Su- 
perior mill, you used, in commercial operations, about 
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four pounds of oil or six pounds of oil to the ton of 
ore? 

A. I don’t see that I would be expected to remember 
these figures because that is a long ways back. I have 
no doubt but what the records that I kept at that time 
will show. 

X-Q. 249. Will you give me your best recollection on 
that question? 

A. At what particular time? 

X-Q. 250. Up to September 16, 1913, the date of this 
letter. 

[2 hat is the average of all of it: 

X-Q. 251. No, no, whether at any time during that 
period you used in commercial operations in the Butte 
& Superior plant, either four pounds of oil to the ton 
of ore or six pounds of oil to the ton of ore. 

A. Ihave my doubts about ever having operated at 
that low a figure. 

X-Q. 252. What is your best recollection as to figures 
that you did operate on, we will say the lowest figure 
that you did operate on? 

A. J would have to refer to the records, Mr. Wil- 
liams; without them, I couldn’t offer an estimate. 

X-Q. 253. Will you look up the records and endeavor 
to answer the question that I have put to you and that 
your memory does not enable you to answer? 

A. Well, I have no connection with the Butte & Su- 
perior Company now. 

X-Q. 254. Yes, but you are testifying for the Butte & 
Superior Company, and it may be that they would be 
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kind enough to let you have access to their records of 
the time when you were superintendent of the mill. 
Will you endeavor to do so? 

A. J] will endeavor to do so, but I can’t promise to 
produce them, because | have no connection with the 
company; no authority to do so. 

MR. WILLIAMS: Will counsel endeavor to over- 
come the difficulty of the witness in getting access to 
the records of the work done by him? 

MR. KREMER: When the witness makes the re- 
quest we will see. 

MR. WILLIAMS: Well, [ make the request oi 
you; please see that the witness is supplied with the in- 
formation? 

MR. KREMER: I can't promise you, because | 
don’t know its availability. 

MR. WILLIAMS: If available, you will endeavor 
to give the witness an opportunity to examine those rec- 
ords? Is that right? 

MR. KREMER: [If it is available in such form that 
he can get a complete examination, it will be done; oth- 
erwise it will not. aire 

MR. WILLIAMS: You testified about certain op- 
erations on November 18th, 19th and 20th of 1916, 
when the amount of oil used was 23.70 pounds to a ton 
of ore. Is that correct? 

A. Yes, sir. 

X-Q. 255. You did not describe the oils that were used 
on that occasion. Will you please do so? 

A. We used a combination of Barrett's No. 4 ereo- 
sote oil and Jones’ flotation oil. 
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X-Q. 256. In what proportion? 

A. I can't say the proportion. Our records do not 
show. These proportions are varied from time to time 
hecause they are added separately and they are added 
at the discretion of the operator. 

X-Q. 257. How are you able to testify as to the oils 
that were used at that time? 

A. The quantities are measured directly and the 
quantities missing or disappearing from the tanks are 
checked against the reports of the various foremen, 
and the various foremen make the measurements them- 
selves in this particular case. 

X-Q. 258. What is your record of the particular oils 
that were used there? 

A. SBarrett’s No. 4 and Jones’ oil. 

X-Q. 259. What is your record of that? | don’t see 
it in the slip that you have handed me. 

A. We have not shown that in that gue: it wasn't 
considered essential there. 

X-Q. 260. Have you a record of it? 


ee eS. Sir. 
X-Q. 261. On another document ? 
Eee yes, sir. 


X-Q. 262. What is this other document which contains 
this record that does not appear on the one put in evi- 
dence? 

A. This is an entry of the results obtained each day 
during the month of November, in this particular plant. 
That shows there simply just the summarized results. 

MR. WILLIAMS: I am going to request counsel 
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to give“ access to this detailed statement which gives 
particulars that do not appear on the one put in evi- 
dence: 

MR. SCOTT: I think it is sufficient if the witness 
testified from these records. He has a great, volumin- 
ous record, which obviously can not be used to encum- 
ber this case. He will answer fully as to any informa- 
tion contained in that. 

re COURT: Counsell as aright toe vanes iden 
if he desires. 

(Whereupon counsel referred to the record held by 
the witness. ) 

MR. WILLIAMS: Q. This memorandum at the 
foot of the list that you have referred to, does that 
note “kinds of oil used, B” signify Barrett’s No. 4? 

A. Barrett's No. 4 creosote. 

X=©, 2635) )- jones; 1 turpentine: Ch, Chesapeake 
pine; is that descriptive of the oil used? 

A. That was considered sufficiently descriptive for 
our purpose because these initials appeared here. 

X-Q. 264. Oh, then you had in a separate column the 
initials there describing such oils as were used at that 
time? 

Pe es, sie 

X-Q. 256. And they show that you used this combina- 
tion of B and J on November 4th, and so on continu- 
ously until November 28th, is that right? 

Pe a esyaSi. 

X-Q. 266. And on November 29th and 30th you do not 
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seem to have any record of the kind of oil used; is that 
right? 

A. 1 think that is an oversight. I think that was 
possibly Jones’ and Barrett’s oil, because there are no 
other oils called for except those that are called for up 
here. But I can verify that 1f necessary. 

X-O. 267. How can you verify them? 

A. By referring back to the records made by the 
various shift foremen, the pencil records that were 
taken. 

X-Q. 268. Well, never mind, then. I note that on No- 
vember 25th the oil pounds per ton is 26.14. That is 
correct Is it not? 

Peme ves, sit: that is correct. { remember having 
referred back to that to make sure of it. 

X-Q. 269. And then on November 21st, the day after, 
the last three of these, the amount of oil was 17.16? 

fom YES, Sir. 

X-Q. 270. And then on November 17th, the day before 
these three, the amount was 15.26? 

Peery cc, Sit, 

X-Q. 271. I note also that at the beginning of the 
month the amount of oil used was 8.06 pounds per ton. 
Is that true? 

A. Yes, sir, I believe so. 

X-Q. 272. How do you account for the increase in the 
quantity of oil which really becomes manifest a day or 
two before these three that you have spoken of? 

A. Well, partly because of the increase in the min- 
eral content, or copper content of the material treated. 


24/6 = Muincrals Separation, Limited, et al., vs. 
Prank B. Wicks. 


X-Q. 273. Does that show in the table? 

A. Yes, sir; that does not account for all of it, how- 
even 

X-Q, 274. That is to say, the concentrates were to 
some extent a little richer, that were fed to this plant? 

A. On the 5th of the month, the copper content of 
the feed to the plant equalled 3.60% copper, but by 
the 17th of the month it had increased to 10.23% cop- 
per. 

X-Q. 275. And then on the 18th it dropped down to 
9.02% eopper ? 

A. Yes, sir. 

X-Q. 276. And the oil went up from 15.46 to 23.98? 

A. Yes, sir. 

X-Q. 277. So that does not explain it? 

A. Partly, yes. There are so many things that may 
affect it. 

X-Q. 278. Under whose direction was the amount of 
oil increased for that test, we will say, of November 
18th, or that work on November 18th? 

A. On November 18th—well, that was done under 
Mr. Wiser’s direction, but was done by the various 
shift foremen in charge of flotation on the three shifts 
in the mill. On account of the variable character of 
the material treated they are allowed a great deal of 
discretion as to the proportion and kinds of oil that 
they use. 

X-Q. 279. You had not commenced, then, to inten- 
tionally increase the amount of oil above 20% to see 
what you could get—20 pounds to the ton of oil, to see 


what you could do? 
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A. We were trying to keep it down just as low as 
we could. 

X-Q, 280. At that time? 

AL NGS sine 

X-Q. 281. Was that the first time in these operations 
that you ran up to above 2% pounds of oil to the ton 
of ore? 

A. [Iam unable to say, but I think there are prob- 
ably times when it went above that. [I am not certain. 
Our metallurgists had been calling attention to the 
eradual increase in the quantities of oil and we had not 
been able to understand just what the reason was. 

X-Q. 282. One of the oils which, according to this 
table, was used on that day, 1s marked on the table, 
“Jones.” What is its full commercial use? 

A. I don’t know; we call it Jones flotation oil, but 
whether that is the commercial name or not, [ do not 
know. 

X-Q, 283. 10 vou know whether it is known as Jones’ 
fuel oil? 

A. jam not certain. We always call it Jones’ Flo- 
tation Oil. 

X-Q. 284. What kind of an oil is 1t? 

A. itis a moderately heavy petroleum oil; it comes 
from some place in Kansas. 

X-Q. 285. Is it or ts it not very nearly in its natural 
condition ? 

A. 1 don't know whether it has been put through a 
refining process or not, but I believe that it has. 

X-Q. 286. Is it a viscous oil or a thin oil? 
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A. Somewhat viscous. 

X-Q,. 287. What is your general recollection as to the 
proportions of Barrett's and Jones’ oil that were used 
about the time of these operations, to wit, during the 
month of November ? 

A. Well, they varied a great deal from -day to day. 
I know that the Barrett's oil generaliy constituted the 
major portion of the oil, but not always. 

X-Q. 288. Barrett's oil is a creosote? 

mw, Yes, sit ave have been calling it creosote. | think 
it 1s. 

X-Q. 289, What kind of an oil is it? 

A. I believe it is a coal tar product. 

X-Q. 290. And where does that come from? 

A. We buy it from the Barrett Company, and they 
ship it, part of it, from Chicago—I don’t remember 
where they shipped the rest of it from, but I don't 
know where it is produced. 

X-Q. 201. It is the Barrett Company of Chicago? 

A. It is the roofing company that goes by the name 
of “Barrett Company.” 

X-Q. 292. And that is a sort of a thick, tarry material. 
iene 

A. No, sir. 

X-Q,. 293. How would you describe it? 

A. It is a fairly thin oil. 

X-Q. 294. And who do you purchase the Jones oil 
from? 

A. George B. Jones & Company, I believe. 

X%-Q, 295. Off 
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A. 1 don’t know their address. 

X-Q. 296. Am I right in understanding that you have 
no record which will enable you to say what the rela- 
tive proportions of Barrett and Jones oil there were in 
the operations of November 18th, 19th and 20th, 1916? 

A. I have no record here. 

X-Q. 4AQ Is there a record? 

A. I think there is. The scratch records should 
show that. J haven’t any doubt but that they will. 

X-Q. 298. Will you look up that record and arrange 
to have it sent here? 

A. If you wish me to. 

X-Q. 299. And please be prepared to refer to the rec- 
ords for the purpose of conipleting those operations 
that you have testified to. 

X-Q. 300. On November 18th, 19th and 20th, of 1916, 
what in general were your mull operations? You have 
described them only in relation to the flotation plant. 
What was done with the ore up to the point that it 
entered the flotation plant? ‘ 

A. I don’t recall that there was anything special 
on those days. 

X-Q. 301. Well, what does the mill do with the ore 
before it reaches the flotation plant; describe it gen- 
erally? 

A. Well, we crush it and grind it and concentrate it 
on tables and regrind it in the usual manner, and then — 
we treat it on vanners, either sand vanners or slime 
vanners or tables, according to the size and character. 
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X-Q,. 302. But how finely do you grind the feed to the 
vanners ? 

A. I presume that there is very little feed—I 
haven't the record here, but judging from this book I 
presume that there is very little feed treated by the 
vanners that is coarser than twenty mesh. — 

©, 303. And the greater part of it is finer? 

A. Yes. 

X-Q. 304. But you cannot give a screen analysis of the 
feed to the vanner? 

mee | can produce them, but I haven tithem insu 
with me. 

X-Q, 305. { think | would like vou to let us have 
those? 

A. You will understand of course that conditions 
vary from time to time. 

X-Q, 306. Well, how do the conditions since January 
Ist, 1917, compare with those existing in November, 
1916? 

A. ‘There is no important change in that time. 

X-Q. 307. The changes that you speak of are merely 
adaptations from time to time to variations in the ore? 

A. Partly, and partly to gradually increasing ton- 
nage, or increasing capacity and efficiency and so on. 

X-Q. 308. You did not make any change in your grind- 
ing operations when you changed from less than twen- 
ty pounds of oil to more than twenty pounds of oil? 

A. No, we made no difference in the grinding oper- 
ations at all. 

X-Q. 309. Did you make any other change in the 
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treatment of the ore before it reached the flotation 
plant as a result of the change in the quantity of oil, or 
in connection with it? 

Ew NO, Sir. 

X-Q. 310. So that the feed to the flotation plants would 
be on an average substantially the same with the more 
than the twenty pounds of oil as it was with less than 
twenty pounds of oil? | 

A. Yes. When we had these oils available, we sim- 
ply put them in, and cut down the quantity of the other 
oil, without changing the method in any way, except 
that when we had to cut out certain portions of the 
plant in order to cut down the tonnage, so that we 
would have oil enough so that we could make a reason- 
ably good run. 


(Whereupon a short recess was taken.) 


X-Q. 311. Will you give me a description of the ore 
that is treated in the Chino mill? 

A. It is a copper ore, low grade ordinarily. 

X-Q. 312. Running in what percentage of copper dur- 
ing the period of your knowledge, or the general aver- 
age? 

A. For what particular period, Mr. Williams? 

X-O. 313. Well, take the period while you were there? 

A. I can tell you approximately in a few minutes— 
well, a little under two per cent. 

X-O. 314. And what percentage of that is sulphide? 

A. The proportion of sulphide varies from time to 
time. I am unable to say just what the average propor- 
tion of sulphide is. 


2482 Minerals Separation, Limited, et al., vs. 
Frank B. Wicks. 


X-Q,. 316. Give it the other way; what proportion is 
oxidized? 

A. My answer would be the same, the proportion of 
oxidized or carbonate material varies from time to time. 

X-Q, 316. The oxidized is usually in the form of car- 
bonate? 

Eee att of it is. 

X-Q. 317. Any silicate? 

A. I have seen specimens of silicate in the ore at 
various times. 

X-Q, 318. Is your oxidized ore a dead loss in your flo- 
tation operations? 

A. Not entirely so. 

DSO] 319 Voumtioat some of it? 

A. I think we do. 

X-Q. 320. You have not any exact determinations? 

A. We have not any exact determinations on that, 
Ossie 

X-Q. 321. What else does your ore contain besides 
sulphide of copper and oxidized copper? 

A. It contains some native copper. 

X-Q, 322. Dou you recover that by flotation? 

A. J think we do a little, but it is exceedingly difh- 
‘ cult to make any determination of that, because the 
material going into the flotation plant is so fine that 
1 know of no satisfactory way of making a metallic 
copper determination of it. 

X-Q. 323. There is not very much metallic copper I 
suppose? 

A. The major portion of the metallic copper comes 
out in the tabling operations. 
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X-Q. 324. What else besides native copper, sulphide 
of copper and oxidized copper? 

fees come Cluprite. 

X-Q. 325. And what is cuprite? 

A. That is an oxide of copper. 

X-Q. 326. What are the gangues’ 

A. Principally silicious gangues. 

X-Q, 327. In what condition do you find that gangue 
as you treat it in the flotation plant? 

A. In what size, you mean? 

X-Q. 328. Yes. Is it colloidal? 

Pee. laree part of it is as néar as we can deter- 
mine. 

X-Q. 329. How do you account for the fact that so 
much of the oxidized copper goes with the slimes tailings 
from the vanner, and so little apparently with the finest 
concentrates ? 

A. Largely becaues of its relatively lighter charac- 
ter; that is, it is more nearly the gravity of the gangue 
than the sulphide ts. 

X-Q. 330. Is there any material that you would call 
clay in ore? 

Pee Yes, Sir. 

X-Q. 331. Is the silicious material of a clayey nature? 

A. IJ never thought of it in exactly that way. Some 
ot the gangue is true quartzite and some of it is gran- 
ite and some of it is porphyry. 

X-Q. 332. Have you any record of the exact analysis, 
complete analysis of your ore? 

weer tie crude ore, no, sir. 
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X-Q. 333. Will you let us have a specimen of your 
crude ore; that is to say, a specimen that has not been 
wetted, so that an analysis may determine the condi- 
tion of the crude ore; dry ground? 

A. Dry ground to what fineness? 

X-Q. 334. Crushed to a quarter of an inch? 

A, If the attorneys are willing for me to do so? 

MR. KREMER: We have no objection. We will 
be very glad to have him do it if he can. 

X-Q. 335. You have the permission. \Will you do so? 

A. I will endeavor to do so. 

X-Q. 336. In the operation of your flotation plant 
since December 20th, 1916, what speed of agitation 
have you used in the Janney flotation machines that you 
have described? 

A. We used the same speed that we were using be- 
fore we made no change in that. 

X-Q. 337. And what is that speed? 

A. The flotation machines are driven by alternating 
current motors which have a synchronous speed of 600 
revolutions a minute. I presume they actually operate 
at around 560 or 565 revolutions per mimute. 

X-Q. 338. That is, under the conditions of load? 

A. Yes, and under the various electrical conditions 
obtaining in the plant. 

Reo 339. Whatis the diameter of these agitators? 
let me under- 


A. If don’t remember the diameter 
stand you; do you mean the diameter of the agitator or 
of the agitator cell? | 

X-Q. 340. The diameter of the agitating blades ¢ 


e 
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A. | think that they are about eight inches and 
twelve inches but I would not say for certain, because 
] dont’ remember. 

X-Q. 341. Have you working drawings of these Jan- 
ney machines? 

ee whaven ft them here. 

X-Q. 342. Can you produce them—as J recollect you 
were asked and said that you would. Are you able to 
produce them? 

A. If the attorneys are willing I haven’t any doubt 
that they can be produced. I will endeavor to do so 
with their permission. 

MR. WILLIAMS: Will vou produce working 
drawings of the Janney machines used at the Chino 
plant? 

MR REMER;: \Ve have no objection to their be- 
ing produced. 

MR. SCOTT: I will get the witness to make you a 
sketch. [I don’t know what information he has at 
hand— 

MR. WILLIAMS: He cannot give the dimensions 
without the working drawings. 

X-Q. 343. The lower agitator is of less diameter than 
the upper, is it not? 

fe i think so. 

X-O. 344. Because the lower agitator revolves along- 
side the baffles and the upper agitator revolves above 
the baffles, is that right? 

eee cs, SIT. 
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X-Q. 345. I understand that the blades of the agitator 
are on a shaft which extends down from the motor? 

Z\ue Ves: 

X-Q. 346. And that the speed that you have given for 
the motor is the speed of the agitators, is that right? 

A. That was my intention, yes, sir. 

X-Q. 347. Now, you have not said anything about 
temperatures in any of these operations that you have 
described. At what temperatures have you operated 
during your experience in this Chino mill? 

A. We do not make any record of the temperatures. 

X-Q. 348. Do you heat your pulp? 

A. Occasionally we have heated the pulp leading to 
the plant which treats the low grade vanner concen- 
trates, but only to a very limited extent, and as far as 
1 can remember it has been a number of months since 
that was done. 

X-Q. 349. Now, take the operation since December 
Cie) olor 

iS | teeleiaimdy conndent that there has beens 
heating done during that period, nor for several months 
before that. 

X-Q. 350. And when you did heat, you applied your 
heat to the feed to the flotation plant which treated the 
vanner concentrates, is that right? 

Ry WS, 

X-Q. 351. And you never applied heat to the feed to 
the flotation plant which treats the vanner tailings, 1s 
that right? 

“A. Yes. We have never tried that. 
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X-Q. 352. How about the thickness of the pulp used 
during the time that you have been connected with this 
mth? 

fee ine tiickness of the pulp varies a great deal 
irom time to time. If you wish any specific time I 
probably could give you that information. 

X-Q. 353. Give me November of 1916 first, and then 
give me some operation since December 20th, 1916? 

A. In November, 1916, the average dilution of the 
pulp, or average per cent of solids, which is the way 
that we keep it, was 37.03 per cent solids in the pulp. 

X-Q. 354. I note now looking at this table that the 
lowest percentage of solids to pulp occurred on the 
days November 18th, 19th and 20th. That is true, is 
it not? 

fee NO, that is not true. On the 28th there was 
29.48 per cent solids in the feed, as compared with the 
18th and 19th, a greater quantity of solids in it. 

X-Q. 355. And with that single exception the run was 
much higher for the percentage of solids in pulp? 

A. I will call attention to the 25th, when the per- 
centage of solids was 33.2, which was lower than those 
two days, although higher than the third day. 

X-Q. 356. And it was on that day that your oil went 
up to 26.14 pounds to the ton? 

ioe eS. 

X-Q. 357. So there seems to be a relation between the 
percentage of solids in the pulp and the percentage of 
oil used; that is true, is it not? 

A. The matter has not been called to my attention 
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before. There might be some relation there which [ 
have not discovered. 

X-Q. 358. Does not it appear so from those tables 
which you have before you? 

A. TF would have to compare them pretty extensively 
before I would be able to say. 

X-Q. 359. Well, take the other low figure of the per- 
centage of solids, and you find the pounds of oil was 
18.41. That is right, isn't it? 

A. Yes. There may be some relationship there. 

X-Q. 360. And we find on the first day of the month 
8.06 pounds of oil per ton, and percentage of solids 
46.43—I think that last figure is 3. Is that right? 

A. Probablv it is 46.43. It does not matter really. 
eo siie ; 

X-O. 361. And for November 18th, we find the per- 
centage of solids 30.53; November 19th 32.10, Novem- 
ner ZOthecomes That is tiie. 1s it et: 

A. Yes, Sin. 

X-Q. 362. Could you supply us with a flow sheet of 
your mill? . 

A. T have no authority to give out the flow sheet of 
the mill, Mr. Williams. 

X-Q. 363. Could you supply us with a flow sheet of 
the flotation plant? 

A. { have no authority to give out any of the flow 
sheets. 

X-Q. 364. But you have described the flow of the ma- 
terial. Can't you let us have an accurate official draw- 
ing, such as every mill has, showing just exactly what 


those flows are? 
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A. | would have to get permission from the general 
manager, under whose jurisdiction | am. 

X-Q. 365. \Vho is your general manager ? 

feeeir. john M. Sully. 

X-Q. 366. Did he give you permission to come here 
and give evidence. 

A. He was away trom the plant when I left. 

X-Q. 367. Wiull you endeavor to get that permission 
and produce those flow sheets? 

A. | will ask him if he is willing for them to be 
presented. | 

MR. WILLIAMS: Counsel gives notice that unless 
the witness produces the official flow sheet, motion will 
be made to strike out all of his testimony in relation to 
the flow of material in the plant, and that covers about 
the whole of his testimony. 

MR. KREMER: We, of course, cannot restrain 
counsel from making motions to strike, but at this time 
we state that the witness is upon the stand, and if he is 
desirous of knowing anything about the flow sheets, 
he can ask any questions that will call from the wit- 
ness a response that wil describe the flow sheet or the 
operation of the mill. It 1s not incumbent on the wit- 
ness to furnish a picture. 

F-04065. fave you got that flow sheet here? 

Beeeleai not certain whether | have or not. | will 
look—I have one covering a portion of the mill dated 
January 3rd, 1917. 

X-O. 369. Does that include the flotation part? 


mo NO, Sir, this is the concentrating department. 
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lt shows the upper end or the preliminary operation of 
the flotation plant, merely as a connector, so as to show 
where the products from the concentrating department 
20. 

X-Q. 370. So that it shows the flow of the material up 
to the flotation plant, and the commencement of the 
flotation plant? 

A. Yes, it shows the emulsification into the flota- 
tion plant. 

X-Q. 371. Will you supply, or permit us to make a 
copy of that flow sheet? 

A. I don't feel that I have authority to do so. It is 
the property of the Chino Mining Company. With per- 
mission I should be very glad to do so. 

Min WILLIANIS: | ask the court to/order thatace 
have permission to examine that flow sheet. 

Dee Whatis tins: 

MRS VRIES: The flow sheet of thesia 
showing the manner in which the material is fed to the 
flotation plant. 

JHE COUR vcs, you have it here within 
jurisdiction of the court. You will furnish tt to the 
counsel. It is material on cross examination. 

MR. KREMER: Of course we have no objection to 
it whatever. We believe that the statement of Mr. 
\Wicks, appearing of record, will sufficiently protect 
him in the matter. 

X-Q. 372. You have stated that the finer concentrates 
of the vanner go through the flotation plant. Is that 


correct ? 


/ 


Butte & Superior Mining Company. 2491 
Frank B. Wicks. 


A. The finer portion, I said. 

X-Q. 373. What becomes of the coarser nls 

A. That is treated on the tables. 

X-Q. 374. Does that ever go to the flotation plant? 

A. I think not. 

X-Q. 375. Does this flow sheet show what becomes of 
the coarser concentrates from the vanners? 

A. I think that the flow sheet simply shows that it 
goes to the vanner concentrate retreatment plant. That 
is a plant which has classifiers, tables and so on. It 
simply makes notes on the bottom of the flow sheet 
that the material passes to the retreatment plant; that 
is all. 

X-Q. 376. Where do you add the oil to the pulp in 
your operations, and if there was any difference before 
December 21st, 1916, and afterwards, you can explain? 

A. As far as | know there is no difference at ail, 
except that in some cases more emulsification was neces- 
sary than others. 

XC 37/, Where do you add the oil? 

A. Ahead of the emulsifier. 

X-Q. 378. Between the emulsifiers and the vanners 

A. Well, directly ahead of the emulsifiers, which 
of course puts in between those. 

X-Q, 379. You have not any regrinding between the 
vanners and the flotation plant there, have you? 

Eee No, sir, not at this time. 

X-Q,. 380. Did you at any time? 

A. We never have had. 

X-O. 381. Why did you say not at this time? 
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“A. Because we are preparing to regrind the sand 
vanner concentrates. That is something we have not 
discussed yet. We are preparing to regrind them, and 
1f possible treat them by flotation. 

X-Q. 382. And to add oil during the regrinding? 

A. That has not been worked out yet, Mr. Williams; 
we have not decided. 

X-Q. 383. But you do not do anything of that sort. 
and have not done anything of that sort during the 
Period Ol vOurtexpertence an ine mill 

A. You mean adding oil during regrinding? 

N-Q. 384. Yes. 

A. Well, there is always a little oil present in all the 
circulating waters all through the plant, but we do not 
go up above the grinding machines and deliberately add 
oil for the purpose of adding oil to the pulp; but there 
is always a little oil present. 

X-O. 385. That is to say you have a circulation of 
Mech ion Wiemtailines back to some part of the amie 

ve VCS: 

X-Q. 386. Just describe that please ?: 

A. Well, the desert conditions in that country make 
it necessary to conserve the water supply by impound- 
ing the tailings and returning the water, and that wat- 
er which is so circulated represents the major portion 
of our water supply. 

X-Q. 387. In practically all parts of the mill? 

A. In all parts except where absolutely clear water 
is required. 

X-Q. 388. Wave vou ever made any analyses of that 
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Water, the circuit water, to determine what was in it 
hy way of contamination? 

Bo We have endeavored to do so, but we never have 
taken any long drawn-out samples or for any long 
period, samples for the purpose of analyses. [| think 
we have made analyses from time to time, but whether 
they are complete or not, [ don't know. 

X-Q, 389. What generally do they show as to the con- 
dition of that circuit water? 

A. They show a certain acidity in sulphuric acid 
and in copper sulphate in solution, and considerable 
ferrous or ferric compounds. 

feo) 370. Phenol and cresol? 

ee Sometimes. 

PO. 37!. Is the oily reagent emulsified with this 
water before passing to flotation? 

=. Sometimes. 

20-392. Not a general practice: 

A. We find it necessary with some oils. 

X-Q). 393. And then it passes into the flotation plant 
B@@emects the circuit water? Is that right? 

fee eee mie wcderstand what you mean by “circuit 
water.” 

Pe) 39. Circuit water is the water that has been 
down through the tailings and has been returned. Clear 
water is water that has not been through the circuit. 

A. Well, of course some of this oil 1s mixed with 
circuit water, under that definition, before it goes into 
the flotation pulp, sometimes. 

X-Q. 395. But the point that you had in mind was 
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that you sometimes agitate for specific purposes before 
the oil or reagent comes in contact with the ore. Isn't’ 
that what you had in mind? 

A. Well, I had in mind oil distributed along the 
circuit water and circulating pulp or circulating loads. 
the reason I asked you for that definition. 

X-O. 396. \Vhat do you call the circulating load— 
is that the term you used, “circulating load”? 

mm that is the cleaner tailings retiinnine Wowie 
rougher, as I explained this morning. 

X-Q. 397. What might well be called a return of 
middlings to the rougher? 

pee ceo it mmol Ie: 

X-Q. 398. Now, sometimes these middlings got to 
the emulsifiers: is that right, and sometimes they do 
not? 

ie Yes: 

X-Q. 399. What oils do you have to treat with this 
extra emulsification ? 

A. Any oil that 1s viscous, that is highly viscous. 
That is, any of the so called low gravity oils. 

X-Q. 400. For example, among the oils that you 
have named. 

A. The Taft oil of California. 

X-Q. 401. Now, in this matter of emulsification, 
what difference has there been, if any, before and after 
December 21st, 1916? 

A. You are speaking of the vanner concentrate 
cleaner plant, of course? 

X-Q. 402. Yes. 
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A. There has been no difference in the emulsifica- 
tion. 

X-Q. 403. And in the other plant. I notice you 
merely give in your list, certain operations on different 
days. Was that plant running right along? 

ee Yes, it was. 

X-Q. 404. And under what conditions was it run- 
ning? You haven't given that in your table. 

A. Yo what plant to you refer, Mr. Williams? 

X-Q. 405. .The plant that treats the tailings, slime 
tailings of the vanner? 

A. Qn the other days which we haven't given in this 
tabulation, some days we run with large quantities of 
oil and some with small quantities, but we have not 
been able to get the larger quantities continually and 
we have had to go back to smaller quantities until we 
could get a sufficient supply. ; 

X-€). 406. «And all you have given is the selected 
examples of the use of large quantities of oil on dif- 
ferent occasions? 

A. Those which we thought would be most repre- 
sentative. 

X-Q. 407. Have you a full report of the operations 
for January? February, March and up to April 4, 
1917, from which these selections have been made? 

A. Jam not certain if I have—l! have at least a por- 
tion of them, Mr. Williams. 

X-Q. 408. You have produced a table showing the 
operations from March 2ist to March 31st, 1917. 
That is right, is it not? 
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a ONES sir, 


Ree vou have picked out in the list put im 


necator “Lager ea 1 NT ae ha Gin =< Simei! 


P, 2496, After L. 5, insert “ A. Yes, Sir.” 


+r 


A. We were not running on large quantities of ol 
Gmpallvot the days. 

N-Q. 411. What was the smallest amount of oil 
that vou used during these days from March 21st to 
Mirch 30th? 

A. .35 or fifty-five one hundredths of a pound per 
ton. 

X-Q. 412. But on March 21st, your record here is 
1440 tons of ore treated. Is that right? 

Pe Miche ctvetieated 135 tons im this partien= 
lar run. 

X-Q. 413. But on that day, according to the report 
which you now show me, vou treated 1440 tons? Ts 
that right? 

NO WRY CS) Sitaue liatetest may hawesrepresented abot 
eight hours or such a matter. [ don’t remeniber the 


details of this particular test. 
SMe fe sida) 0 


P. 2496, L. 26, insert “ this day’s operation was selected 
for the purpose of ” before Ethis 7 


X-Q. 415. And then the figure of pounds of oil per 
ton for March 2]st, is that the average of the whole 


day's operation ? 
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A. That is the average of the whole day's opera- 
tion. 

A-Q. +16. So that it really shows nothing, in view 
of the great difference between the few hours which 
you used 25 pounds to the ton, and the rest of the time? 

A. [| don't understand what you mean by saying 
that it shows nothing. It shows the results of this 
day’s operations. 

X-Q. 417. But it does not show what was the nor- 
mal rate of oil per ton when you were using these large 
quantities ? 

A. No, this record would not show that. 

X-Q. 418. And have you the record which shows 
that? 

A. If dont know that we have a comparison be- 
tween those two. This represents the average result 
for the full 24 hours of March 21st, from that plant 
while that represents the short period during which 
that test was made, or whatever period it may be—I 
don’t remember the duration. It was probably made 
on a few drums of oi! that we got as a sample for trial. 

X-O. 419. Then, on March 22nd you treated 1680 
tons and the oil was present in the amount of .64 
pounds to the ton of ore, is that right? 

A. The amount of initial oi! used that day was .64 
pounds per ton of oil. 

X-Q. 420. Now, on March 23d your average for 
the day appears to have gone up and you have no rec- 
ord of that in the selected list that you have given to 
us. Why is that? 
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A. We did not endeavor to enumerate all of these 
different runs that we made. 

X-Q. 421. Was the run satisfactory—with reference 
to the particular run with the larger quantity of oil? 

A. Well, fairly satisfactory, yes. It compared ap- 
proximately with the results of the other plant which 
was operating on the old—or the small quantity method. 

X-Q. 422. But it was good—it wasn’t good enough 
to put in the tables? Is that right? 

A. I don't take it that way: it probably represented 
too small a tonnage. 

X-Q, 423. Then I see that on March 24th the 
amount of oil was .60 pounds per ton? Is that right? 

A. Yes, sir; we used that quantity. 

X-Q. 424. And the next day .56? Right? 

#Xo YeSesite 

D0) 425. dthe next day 40? 

i LCS, Sia 

X-Q. 426. And the next day is March 27th which 
you have got in your selected list, and there the entire 
operations of the day were carried on with a large 
quantity of oil? Is that right? 

A. Yes, sir; we made a full run, I believe, on that 
day and consequently this record will be identical with 
that. 

X-Q. 427. And then the next day I notice it goes 
to. 993, is that reht. 

A. I! believe that that other test ran on through part 
of the day there, but J am not certain, which probably 
accounts for that. We used it until the oil was gone 
and then went back to the small quantity method. 
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X-Q. 428. And so then probably that average for 
the day is increased by reason of the fact that this 
large quantity test ran over into that day? Is that 
right? 

A. Very likely; I cannot recall the circumstances, 
but I think that is probably true. 

X-Q. 429. And on the next day you drop down to 
.55 pounds ? 

Eee cs sil amd the recovery was 36.18, and the 
recovery on the day when we used 10 pounds, or 9.3 
pounds, 32.33; and the recovery on the day when we 
used the .55, which was the smallest quantity, 32.47, 
so that the results there are very nearly parallel. 

X-Q. 430. Does this table show the oils that were 
used ? 

A. It shows the kindgof oil used but it does not show 
the relative proportions. 

X-Q. 431. What is this T. C. Sulphur? 

A. That is an oil which we purchased over in Cali- 
fornia from the Tar & McCoomb Company. 

X-O. 432. And it was called Sulphur Oil? 

A. | think it was designated that way by the ship- 
pers. 

X-Q. 433. What kind of an‘oil is it? 

A. It is a very viscous oil. 

X-Q. 434. And as to its general nature, aside from 
Its viscosity, its origin or character ? 

A. Itis California oil of some kind. 

X-O. 435. Petroleum? 

A. It comes from the California wells. 
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A-Q. +36. Some derivative of California petroleum? 

A. don't know whether it is a derivative or wheth- 
er it is a crude oil. We have had so many of these oils 
that it is hard to keep track of them. 

X-Q. 437. Now, will you let me see the details of 
the operations of this slime vanner tailings flotation 
plant, at the period of the change in the other plant, 
commencing December 21st, 1916? 

A. Do you wish to see the details of the operations 
of the vanner concentrating plant at the time that we 
made the change? ; 

X-Q. 438. No, of the tailings plant at the time you 
made the change in the concentrating plant. 

A. That was November 18th, 19th and 20th. Shall 
I mark that for you? 

(Witness marks the record. ) 

X-Q, 439. Now turn on to December 20th and 21st. 

A. There is nothing of importance you want to 
brie our heres 

X-Q. 440. No. 

A. December 21st. 

“X-QO. 441. From December 21st to December 3tst 
on two days you used 1.07 pounds to the ton and the 
rest of the time it was less than one pound to the ton. 
he rebel jpeaattee 

KS On oné thy, the Zoth: 

X-Q. 442. And the rest of the time it is less than 
one pound to a ton of ore. Is that right? 


A” Tt appears So. 
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X-Q. 443. Now, give me the period in relation to 
January 7, 1917, in the slime vanner tailings plant. 

Zoe amtincy 7 

X-Q. 444. January 7th particularly. 

A. January 7th. 

X-Q. 445. How many tons of ore did you treat on 
that day? 

we iiwoue plant we treated 1372 tons, and in au@ther 
plant 2058 tons. 

X-Q. 446. The one that you selected for your spe- 
cial list was in the latter plant, is that right? 

A. Yes, sir; I believe there was some special condi- 
tion about that that made it necessary to take that fig- 
ure, but just what, I cannot say at this time. The 
nietallurgical results in the other plant were better. 

X-Q. 447. Where do you find in your detailed list, 
the oil percentages, the oil proportions that you have 
ren in your special list, 9.72? 

mel dont find im here. 

X-QO. 448. Is that a mistake? 

A. That would make it necessary for me to go back 
to the original record in order for me to determine 
that. But what J think is---[ don't know the reason for 
iat) can t account for it. 

X-Q. 449. So far as you can see, the figured given 
there is erroneous and it should be 6.05 pounds to the 
ton, isn’t that right? 

A. There may be something in the previous—or in 
the report of that test that brought that quantity up to 
that. J domt know. These records are taken from 
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supposedly the same record that this was taken from. 

X-Q. 450. Will you look that up and see whether 
you have nade a mistake? 

ee CG slip 

AX-Q, 451. And if you have made a mistake, cor- 
eee Tek 

A. It was quite unintentional. 

X-Q. 452. In the plant which treats the vanner con- 
centrates as operating commencing December 2lst, 
1916, what is the condition of the concentrates which 
vou obtained as the finished concentrates, as to amount 
of oil? Have you any showing as to that? 

A. We have no determination on the amount of oil 
contained in the concentrates. We, so far as [ know, 
have never taken any samples of it. 

X-Q. 453. Do you make any effort to get rid of the 
large amount of oil you have there? 

A. No, sir. 

X-Q. 454. Do you use over again any of the oil 
that you get in these concentrates? 

A. Well, I presume there is some of the oil in the 
concentrates that gets back into the mill system from 
the water which is taken from the concentrates in the 
de-watering operation. 

X-Q. 455. That is to say, these concentrates go into 
what? 

A. We take them first to settling tanks and then 
from settling tanks to filters. 

X-Q. 456. And in the settling tanks the mineral 
sinks and the water overflows. Is that right? 
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fee Ves. sit. 

X-Q. 457. And the oil in excess would be apt to 
come to the surface would it not, and overflow with 
the water? 

A. Well, I presume that some of the oil must go 
into solution in the water, probably, and quite likely 
goes out that way. I can’t recall that I have ever seen 
any free oil actually floating on the water as it runs 
away from the tank, although such a thing might, al- 
though I never have noticed it. 

X-Q. 458. So far as your observation goes the in- 
soluble oil sticks to the concentrates in this tank? 

A. It appears to. At least I have never seen any 
free oil floating away. 

X-Q. 459. And then from the settling tank, where 
does the concentrate go? 

pe bo the titers. 

X-Q. 460. And the water that is obtained by that 
Altration is that used over again? 

A. Yes, sir, that goes back in the circulating water 
Svc tein. 

X-Q, 461. What is the condition of that water, does 
it contain any insoluble oil? 

A. I can’t say whether it does or not. We have 
never had any analyses of it. 

X-Q. 462. You have no exact analyses? 

A. No, sir. 

X-Q. 463. And that water goes back into the plant? 

Ewe Yes, sir. 

X-Q. 464. Now. what you have said as to the flota- 


~ 
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tion plant which treats the vanner concentrates, is or 1s 
not that true of the flotation plant which treats the 
vanner tailings? 

A. Well, the concentrates from all the flotation 
plants are combined and settled and filtered together. 

X-Q. 465. Aside from what you have referred to as 
soluble oil, do you recover any oil in vour operations 
from the concentrates? 

A. We do not put the concentrates through any 
special process for de-oiling, or for removing the oil. 

X-Q. 466. From the point of the introduction of oil 
in either of the plants until the end of the plant, is 
there any process for taking out and making use of the 
oil—for taking out the oil from the plant? Does it 
stay absolutely in the plant and in the pulp from he- 


ginning to the end—aside, of course, from what you 
call the returning of the middlings. 

A. Except for the circulating load, there is no effort 
to remove the oil or dispose of the excess or in any 
way segregate it from the ore or from the pulp. 

X-Q. 467. That is to say the oil that is found in 
there has to be taken care of in the plant as you have 
described it. There is no other way to get it out or 
eet it back or save it, or use it over again than what 
you have described: is that right? 

A. No, sir. 

X-Q. 468. Yes, sir, 1t is right? 

A. There is no other way—that is, there is no way 
of segregating the oil from the pulp after it is once 
added except what the water will take out, and of 


course the circulating load, which you except. 
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X-Q. 469. You can not tell ine how much of the 
original oil is in the concentrates by any figure or de- 
termination that you had at any time made? 

A. I don't recall that any such analysis has been 
made. 

X-Q. 470. Take, ior instance, before December 21st, 
was any such analysis made at any time? . 

A. Not within the limits of my recollection, there 
was no sitch analysis made. 

X-Q. 471. And since, commencing December 21si, 
no analysis? 

A. We have made a number. We have taken a 
number of samples and made a number of determina- 
tions to sort of give us practice in nil detarminantinn «4 


P. 2505, L. 17, insert “or systematic sampling, and sys- 
tematic determination ” after “tion ” 


ys aly ml ai 
nations f | 

Peete mone here. think, | didnt bine tem 
with me. | might have something, and I will see. 
(@ yy iiness refers to his papers). No, sir. | have noth- 
ing’ here. 

X-Q. 473. Can you give any record of these determi- 
nations and give information in regard to them? 

A. {f any record was made of them J can get them. 
They were somewhat in the nature of practice for the 
chemist and | don’t know whether they made records 
of it or not. 
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X-Q. 474. Do you happen to know how they made 
the oil determination? 

A. No, I don’t except I know we experimented with 
the Soxhlet apparatus, and we made a number of de- 
terminations with extraction by ether, by beakers, and 
then treating the material and so on, that is, decanting 
the liquor and evaporating the other. 

X-Q. 475. I notice that in your list, defendant's ex- 
hibit 28, of the operations in the slime vanner tailings 
plant you had a heading “Other reagents, pounds per 
ton,’ and biank, nothing shown under here. Does that 
mean that in this plant you never used any other re- 
agents than what you have called oils? 

mw | dont believe we have ever Used any oie: re: 
agents in sufficient quantity to represent anything that 
might be recorded there. We have condticted a num- 
ber of experiments with different reagents but never 
anything commercial nor anything of importance. 

X-Q. 476. 1 notice that in your list, defendant's 
exhibit 28, of the operations of the slime vanner tailings 
plant, vou have a heading “other reagents, pounds per 
ton,” and blanks down under that heading, nothing 
showing. What is the meaning of that, and what other 
reagents have you used in your plant other than what 
you have called oils? 

A. | don't know that we have ever used any other 
reagents in sufficient quantity to represent anythine 
that might be recorded there. We have conducted a 


number of experiments with different reagents, but 
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never anything commercial, or never anything of im- 
portance. 

X-Q. 477. That is to say, from time to time you 
have experimented with other reagents, and never 
made a record of it? 

A. The record probably exists, but 1t was m such 
minute quantity that in summing up those it was 
10t any more than a bare fraction of a pound. 

X-Q. 478. Now in the table showing the fictation 
operations on the retreatment of vanner concentrates, 
1 see that your heading ‘‘other reagents, pounds per 
ton,’ is 11 every instance accompanied by some figures. 
Gena is right, isnt it? 

Eee Yes. 

X-Q. 479. Now, what are those other reagents? 

A. We used a number of them; I don't know that 


can describe thei. 


= 


peOs400.” Have you a record of them? 

Peeeieiaven t any record of them here. 

X-Q. 481. You could get a record ‘of them? 

A. I don’t know that I have authority to produce 
them, but I could get them. 

A-O. 4862. What is your general recotlection—your 
best recollection as to the other reagents that have 
been used? 

A. We have used sodium compounds and calcium 
conipounds. 

X-O. 483. \WWhat sodium compounds have you used? 

A. We have used sodium carbonate and sodium 
sulpnide and caustic soda, which is soda hydroxide.. 
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X-Q. 484. What calcium compounds have you used ? 

A. Cale carbonate, and we have en@ivored to 
use calcium sulphate. 

X-Q. 485. What was the purpose of using these 
other reagents ? 

ie Pormunprove the metaliurgical results of the 
operation. 

X-Q. 486. To improve the metailurgical results of 
the flotation operation? 

ey. Yes, Sir. 

X-Q. 487. Your list gives under the heading “other 
reagents, pounds per ton,” amount varying from .130 
to 6.520 pounds per ton. | will ask you to supply 
information as to what reagents are described in these 
figures that you have given in the table that you 
have produced? Will you make your best effort to 
obtain that information? 

A. | can obtain the information, but with reference 
to producing it, | would have to obtain permission, 
On COGS. 

X-©. 488. Will you endeavor to obtain that pernus- 
sion? 

my. | till ask for it, 

X-Q. 489. [ will ask you later. Tlave you made 
any determinations or have you any information as 
to the oi! going out with the tailings that flow out 
of the flotation plants® 

A. No, we have no determinations of that. 

X-Q. 490. tas your observation been that any 


inv duble oi) goes out with the tailings? 
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A. | have never seen any—yjust what do you mean 
by insoluble oil? 

X-Q. 491. Undissolved oil? 

ee Clete vouli be apparent on’ the surface: 

X-Q. 492. It might be detected on the surface or it 
nught show as an emulsification in the mass? 

ee dome recall that # dive ever Seen any free 
oil going out in the tailings stream. 

NO. 493. Ihe water of the tailings does not go 
to waste, does it? | 

A. No, it goes out in the tailings stream leaving 
the mill, and then goes to the tailings dam and is there 
nnpounded. 

X-Q. 494. So that water goes back again through 
te Thill ? 

Peeves. Ye always see a limited amount of froth 
on the tailings stream: we have always seen that. even 
before we had flotation. 

Ree >) Matis fo say at the dain: 

A. No, in the tail race, or the tailings launder 
leading to the dam. 

X-Q. 496. But no free oil as far as you know? 

See cera as t kitow | never have seen any free 
oil. 

P=Oms77. AS a matter of fact you dont know 
where all this oil goes to, do you? 

A. That is not our object, to find out where it goes 
to, but to get metallurgical results and make money. 

X-Q. 498. But vou do know where all this oil goes? 
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A. dont know 

X-Q. 499. How much do you use per day in your 
largest oil operations? 

A. Well, I can easily figure it, but | don’t suppose 
that it would amount to over two tank cars a day. 

X-Q. 500. That would be how many pounds of oil? 

A. About 200,000 pounds or such a matter. 

X-Q. 501. 200,000 pounds of oil a day? 

A. Or possibly a little more. 

X-Q. 502. Do you buy. that much oil and use that 
much oil for those days? | 

A. We have not been able to get it vet, but we will 
do so as soon as we get it lined up. 

X-Q. 503. Now, take a day when you used 200,000 
pounds of oil? 

A. I said we would use that quantity, using it at the 
rate that we do use it. 

X-Q. 504. Well, that would be true if you were using 
both your plants; is that your computation—using a 
large quantity of oil in both your plants, or as you 
are now doing? 

AD Well, | wad@reference to the tailines plane tem 
of course. The flotation cleaning plant is operating 
steadily, because we have oil for that. 

(©). 505, The yammer concentrates plani, iat 
operating steadily with large quantities of oil? 

ee) CS: 

X-Q. 506. How much oil are you using per day in 


tlie? 


Xu 
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A. I can easily figure it from the quantity shown 
there. For what particular period do you wish? 

X-Q. 507. Well, take a maximum day, a maximum 
oil proportion? 

A. It is difficult to pick out a maximum day, be- 
cause there are great fluctuations in the tonnage treat- 
ed, as well as in the quantities of oil required. 

X-Q. 508. Take the month of March. The average 
for that month, as you have given it 1s 23.73 pounds 
of initial oil per ton of ore? 

ae ees: 

X-Q. 509. Now, take the maximum day in the 
month of March? 

Pee) havcitetne tecerd tor the month of Match. 
becatise that was not completed when | left Hurley. 

X-O. 510. Well, take the maximum that you have? 

a. i have in February 23 pounds per ton. 

PEO Re Vell ere 16 23,5? 

A. Here is one 23.89. — 

X-O. 512. Take 23.89 per ton, and tell me how 
many tons of oil you fed into that plant on that day? 

A. We treated 265 tons, and we fed at the rate of 
23.89 pounds per ton. It is a matter of computation. 
1 think [ have figured it right. 6330.85 pounds of oil 
were fed to the plant on that day, in 24 hours. 

Peeesis MR SCOTT: Please state thé date 
and the amount of oil so that the record will be clear? 

A. This quantity of oil was used on the 25th of 
ebruary. The tonnage treated was Z65 tons, and 
we used 23.89 pounds of oil per ton, making 6330.85 
pounds in 2+ hours. 
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A-Q) ot Nowe that oil, so iar as you know, all 
went to the concentrates, didn't it? 

Beeedontinow witere it went. It did notepai- 
ticularly concern us, as long as it took that amount 
of oil to produce the result. 

X-Q. 515. What was the weight of the concentrates 
on that day? 

Pe So tons. 

XN-Q. 516. And after those concentrates had gone 
through the filter, what became of them? 

A. The concentrates stay on the outside of the 
filter you know. 

RO) ol7 Vyelin had conert i Guche the Milter saijeate 
ment. | suppose you refer to the Oliver filter? 

Poe ScCsathe Oliveri ee, thceRontiimdiiiter seine 
concentrates from the filter go to the concentrate bins, 
and there are loaded out occasionally or conveniently 
into cars, and from those cars they are taken to the 
smelter. 

X-Q. 518. That is, does your concern sell its con- 
centrates to the smelter? 

A. | have no knowledge of the business end of 
the company, but I have generally understood that they 
sell their concentrates to the smelter. Just what the 
agreement is by which they dispose of them | don't 
know. 

XeO, 59 “Have you had any tieublesbeeancec! 
the amount of oil in the concentrates? 

A. I have heard of none’ no, sir. 

X-O. 520. But you would hear about that? 
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A. I might hear of it and [ might not. They might 
mention it to me, and they might not. 


WHEREUPON an adjournment was taken until 
iGrscaymormine, April 19, 1917, 10:00 a. m. 


Minrsday se prio Nol7. 1G200 AS MM. 


Trial resumed pursuant to adjournment, all par- 
ties present; whereupon the following proceedings 


were lad: 
mR WICKS 
Resumed the stand for further 
CROSS EXAMINATION (Resumed) 
Peo VMK WILLIAMS: 


nh-O- 227, Im aswerme ©. 45 yesterday, you were 
asked whether any other oil was used besides the Bar- 
rett and the Jones, and you replied that you used a 
little pine tar and other things, and then in 0.47 Mr. 
Scott asked you, “Did you operate at any time without 
the pine oil”, thus changing pine tar to pine oil, prob- 
ably unintentionally. You answered affirmatively, and 
in QO. 49 you were asked “Is this use of pine oil ex- 
ceptional or general?” And you answered “‘It is rather 
exceptional.” Did you intend to say pine tar through- 
out those questions and answers, or was pine tar a mis- 
take, corrected by counsel? 
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A. Pine oil, as I generally consider it in my mind, 
includes all classes of pine oil, steam distilled, destruc- 
tively distilled, and pine tar oils, and of course there are 
others too. In this record to which you referred I 
think where we mentioned pine tar that was pine tar 
oil, and I think that that was what was under discus- 
sion when I was talking to Mr. Scott. As far as ] re- 
member that was parallel. We do use occasionally, 
however, destructively distilled pine oil, which is not 
considered strictly a pine tar oil, but the use of any of 
them is rather exceptional. 

X-Q. 528. Do you use a steam distilled pine oil? 

QO. We have not used any steam distilled pine oil 
for some time. 

X-Q. 529. But you have used it? 

A. Yes, I think it was used in actual operation 
some time ago. 

X-Q. 530. Is it any more expensive than the de- 
structively distilled pine oil? 

A. I don't know what the comparison 1s, but | be- 
lieve that steam distilled pine oil is generally considered 
a somewhat higher priced product than the destructive- 
ly distilled. 

20) 531 Amd@pme tar is quite a different thine 
is it not? 

A. It is a somewhat more vicous oil from the dis- 
uillation of pine woods. 

X-Q. 532. Now, between the vaniers and the com- 
imencement of the vanner concentrates flotation plant, 
you have a classifier as T understand from your testi- 


mony ? 


~ 
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X-Q,. 533. What kind of classifier ? 

A. A hydraulic classifier. 

X-Q. 534. Is there anything else between the van- 
ners and the flotation plant? 

A. Well, we have to thicken the classifier products 
to a certain extent to bring them down to approxi- 
mately the right consistency for flotation treatment. 

X-Q. 535. Then you have a dewatering arrange- 
ment? 

A. A set of thickening tanks, to take off the ex- 
Css: Water. 

X-Q. 536. And in these thickening tanks there is an 
overflow of the excess water? 

Pe es: 

(0 55/) Mnal is the way you get rid of it? 

A. That goes back into the mull, in circulation. 

%-Q. 538. Now, that is all that there is, then, be- 
tween the vanners and the flotation plant, the classifier 
and the thickener? 

fe clleot cotitse there are pumps or elevators 
or whatever may be required to overcome differences 
in elevation. 

X-Q. 539. Well, in this particular plant that you 
have described, for treating vanner concentrates— 

A. Sometimes we operate pumps for that, and 
sometimes elevators, and sometimes both of them to- 
gether, to convey the concentrates from the vanners 
back to the classifiers. 

X-Q, 540. Pumps to convey the vanner concentrates 
to the classifiers? 
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eee eic vanier to the Clissiiicrse eves mmsin 

X-Q, 541. Then from the classifier to the thickeners ? 

Pee cometive Classticrs to: te thickeners) theenia- 
terial now flows by gravity. 

A-Q. 342. And from the thickeners to the flotation 
plant ? 

A. Also by gravity. 

X-Q. 543. In the first place, where, in that series 
of operations, is the oil added? 

A. That is—after the material leaves the thicken- 
ing tank it passes into a little storage tank or a little 
regulating tank just ahead of the flotation machines, 
and then the ot! is added as the material leaves this 
little storage tank. 

X-Q..5467% As it leaves that tank? 

eee Wes nist: 

DO S45, sorthar i 1s added in the pipes that tow 
from this tank to the flotation plant; is that right? 

A. let the farmers. 

A-O. 546. In the launders? 

ee eS Glia 

X-Q. 547. And no other oil is added to the pulp 
before it reaches these launders? 

A Wo, 

X-Q. 548. Now, those launders go directly to the 
Notation plant? 

A. They go right into the flotation machine, that 
is into the first emulsifier of the flotation apparatus. 

X-Q. 549. Is there any overflow of water between 


the point where the oil commences to enter the pulp 
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and the point where the pulp enters the first emulsi- 
eee 

A. No, sir; there is not. 

FCOe 550) 50 tatever, duop on oil tat gets into 
the pulp goes into the flotation plant? 

(ee Om ees wlio every diopmoen Ol (iat 1s 
added to the feed in these launders goes into the flota- 
tion machines: yes, sir. 

X-Q. 551. About how long are these launders? 

A. I think that it is probably about six or eight 
feet between the feed tank and the emulsifier. 

X-Q. 552. Dees the pulp flow through the emulsi- 
fiers in series? 

pee it passes through three emiitisihers in series; 
yes, sit. 

FeO) >> One ater the other: 

A. Yes, sir. 

X-Q, 554. There is the same speed of rotation in 
the eniulsifier, in the agitating blades, as in the other 
parts of the plant? 

A. Yes, sir. 

X-Q. 555. Then from the emulsifiers it passes how 
to the first rougher machine? 

A. It is fed directly into the machine and the ma- 
chine throws it out into the spitzkasten. 

X-Q. 556. Of course your determimation of pounds 
of oil per ton of solids in the feed or per ton of ore, is_ 
inade by taking samples of the feed and determining 
the amount of oil in them and determining the rate 
Bieiecd? Is that right? 
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A. Yes, sir, we take periodical samples oi the feed 
as it leaves these feed tanks of which I spoke, and that 
sample is taken for determination for the tonnage and 
the pounds of the pulp. 

X-Q. 557. Now you take the tailings from the 
cleaner machine and carry that back to the head of the 
rougher machines, do you not? 

A. You are evidently confusing in your mind be- 
tween the two plants, Mr. Williams. We were dis- 
cussing the vanner concentrate cleaning plant, were 
we not? 

X-Q. 558. No, no; I am talking now of the flotation 
plant; [ have left the vanner plant. 

A. ‘That is the flotation plant which treats the 
vanner concentrates? 

X-Q. 559. Yes. Now, in the flotation plant that 
treats the vanner concentrates what becomes of the 
tailings from the cleaner machines? 

A. {n that plant, Mr. Williams, we do not operate a 
separate set of roughers and cleaners as we do in the 
plant that treats the vanner tailings and which I ex- 
plained yesterday. The apparatus is somewhat differ- 
ent in the plant treating the vanner concentrates. 

X-Q. 560. 1 don’t believe that you have described 
that separately. 

A. 1 don’t think that | was given an opportunity to 
do so yesterday, Mr. Williams. 

x=0. 561.” Youliaiay do so. 

‘A. The plant which treats the vanner concentrates 
receives the feed, as | have described it, and from this 
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feed tank. The feed passes through three emulsifiers 
and then to the first flotation machine. Then it passes 
through from one flotation machine to another, down 
through a series of 14 cells and of course a froth is 
taken off of each spitzkasten belonging to each of the 
14 cells. The first few spitzkastens produce a high 
grade, finished concentrate. The remainder of the spitz- 
kastens, then, they produce a lower grade concentrate 
which constitutes the circulating load in that plant, and 
that is returned as a middling back into the first emulsi- 
fier by means of an elevator and joins the initial feed. 
Then the tailings from this plant are sufficiently low to 
be wasted. 

X-Q. 562. You have not given us any determination 
of the amount of oil that was carried around into this 
lower grade of concentrates which go back to the head 
of the emulsifier. 

A. I don’t know the exact quantity of oil there. I 
know that some determinations were taken but I never 
considered the method very accurate. They may have 
been accurate but they have not been proven to be yet, 
so that we did not consider them sufficiently important 
to bring them. However, there is a large quantity of 
circulating oil. 

X-Q. 563. And also a large quantity of circulating 
material ? 

Eee es, Sir. 

X-Q. 564. Now, as to the vanner tailing plant, there 
you have cleaner cells and the cleaner machines and 
the rougher machines, and there you take the tailings 
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from the cleaner machines and bring them back to 
what point? 

A. [ither ahead of the emulsifier or follow the 
emulsifier, but in either case they join the initial feed 
ahead of the first flotation machine. 

=O 505. And that caries a great amount of sond 
material ? 

A. That carries some, but the solid material—the 
tonnage of solid material isn’t so very great there. 
The volume of pulp is very considerable but it is very 
dilute. 

X-Q. 5660. What determination have you made of 
the amount of solid material which is thus carried 
along and fed into the roughers? 

A. I don’t know that I have this record but I will 
investigate. [I have one sample taken on April 4th in 
which the cleaner tailings or the circulating load con- 
tained, in one case, 6.5% solids, and in another case 
6% solids, these two samples being taken on April 4th; 
and I can’t say the period of time over which they cov- 
ered, but | think that that represented a 24-hour run. 
April 4th, 1917. 

X-Q. 567. Now, have you any determination of the 
proportion of oil to solids in that circulating load? 

A. In that circulating load the total volume of the 
pulp contained .06 and .07 per cent oil. ‘That percent- 
age is based on the total weight—I said volume, but | 
meant the total weight of the water and solids together. 

X-Q. 568. That gives all the items does it not? 
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A. i think that one would be able to compute the 
remainder of the hgures from that. 

X-O. 569. Now, if in fact the amount of solids car- 
ried around from the end of the cleaner machines back 
to the head of the rougher machines was one third the 
amount of the solids fed into the rougher machines 
from the vanners, and if then the proportion of oil in 
weight that vou have given it was one third of the 
proportion of oil in the original feed, then you would 
have the condition that the proportion of oil to solids 
in the rougher machines would he absolutely unaltered 
by the circulating load? 

A. That is true, Mr. Willams. We always take 
that tonnage of the circulating load into consideration 
in computing our figures of the total pounds of oil 
present in the machine, that 1s, we base it not only on 
the initial tonnage, but also on the tonnage circulated. 

P20. 5/0 but those are not the heures you have 
given here? 

A. Vhev were intended to be. 

X-O. 5/1. Because you have given the feed to the 
flotation plant from the vanners. ‘That would be the 
only proper estimate of the amount of material treated? 

ee ecco me. to which statement did you reter 
iere ? 

AN-Q. 572. The slime vanner tailings? 

Pee. tiave only given one absolute figure of 
pounds of oil in the circulating load. 

BeQ. 5/3. Yes. 

A. And in that one we show 3.2 pounds of oil in the 
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circulating load per ton of initial feed. I think if those 
figures are computed back, you will find that due al- 
lowance was made for the tonnage of material circu- 
lated. It is quite a long calculation, however. 

X-Q. 574. But your weight in dry tons of flotation 
headings is 3250? 

poe es. 

X-Q. 575. Your initial oil in pounds per ton is 8.10 
pounds per ton of flotation headings ? 

Poem \ C5, 

w-O, 576," ou have said that the amout of oven 
the circulating load is at the rate of 3.2 pounds per ton 
of flotation headings? 

i On aiiiidlteedyes. baiscdvonn32 00 (ois. 

X-Q. 577. Then you give a total oil pounds per ton 
as 11 plus 3, but vou do not anywhere give the amount 
of solid material that is carried back and put into the 
rougher in connection with that oil. That is right. 
isn’t it? 

A. |! have just given you those figures in reading 
from this other statement, by which you can compute 
that. 

X-Q. 578. But you did not give them in your tables? 

A. It was not considered necessary. It could be 


given, and I believe that | have—at least it was intend- 
ed that that should include that circulating tonnage of 
material just the same as we include the circulating oil. 

X-Q. 579. How long would it take you to satisfy 
vourself that your figures here are based upon the 
actual amount of material that was going through those 


rougher machines? 
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A. [can make a computation of that and have it 
ready for you later, 1f you wish? 

X-Q. 580. | will ask you to do so? 

Po Very well: 

X-Q. 581. Now, how many tons of pulp was re- 
turned on that particular day and in that particular 
operation from the cleaner to the rougher machines? 

A. In one case there were 3888 wet tons of circu- 
lating load, combining water and solids, or liquids and 
solids. 

X-Q. 582. On April 4th, 1917? 

A. Yes, there was in one case, and in another case, 
+165 wet tons. 

X-Q. 583. Those are all of your measurements? 

Ei YES. 

X-Q. 584. Now you have not given a description of 
the apparatus between the vanner slime tailings and the 
flotation machine which treats those tailings. Just tell 
me what that apparatus is? 

Pee virere is mone at all 


that is, during the greater 
part of this time. Just at the present time we are send- 
ing a little of our exceedingly fine slimes directly from 
the upper classifiers to settling tanks and then to flo- 
tation, which has the effect of bypassing the vanners, 
but other than that there is no cleaning or preliminary 
handling or anything between the vanners and the flo- . 
tation plant. 

X-O. 585. Any classifying? 

me Notte. 

X-Q,. 586. All the tailings of the vanners flow direct- 
ly into the flotation machine? 
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A. As I said yesterday, there is a certain tonnage 
of vanner tailings that are now too coarse to be treated 
by flotation, and we are not treating them, because 
they are too coarse, and because we have not flotation 
capacity for them. 

X-Q. 587. And you are not classifying so as to 
separate the fine material? 

A. Well, they are treated at separate vanners any- 
way, so the separation takes place before the vanner 
treatment. 

X-Q. 588. And in this slimes flotation plant, what 
is the exact point of the addition of the oil? 

A. just as the material passes into the emulsifier. 
Of course sometimes we have found that the oil was 
not necessary ahead of the emulsifiers, so that the eimul- 
sifiers are cut out. 

B00 5s9)) Wes) yoursatadhat before. Now, 1 called 
your attention to what appeared to be an error in your 
table, yesterday, by comparing it with the original re- 
ports? 

Ewe Y Cs: 

m=O 300. Have you a correction to make? 

A. In investigating that, | satisfied myself that the 
statement as submitted to the court is correct. The 
error was one on this other sheet, which was entirety 
clenical. That was on January 7th, “Swill callatien- 
tion to the fact that in making up this statement the 
clerk divided the oil equally between the two plants, 
plant No. 1 and plant No. 4, im each case. This 1s 


ordinarily satisfactory for our daily operation, and in 
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this particular test the statistician in the office was not 
familiar with the situation, and he divided the total 
amount of oil equally between the two palhts there, 
which made it six and a half pounds, based on the 
whole tonnage treated in the two plants, but the correct 
heure is 9.72 pounds on the 7th for the plant in which 
the test was operated, and 1./0 pounds in the plant in 
which the test was not made. 

n-(), 591. ‘That is to say, the test was niade in one 
plant, and in these figures the oil was averaged up be- 
tween the two? 

A Ses Se 

F-07502) I hea there is another matter that lavant 
Poueto vertiv. Whe total for the fourth quarter of 
ii, weielht, dry tons of flotation concentrates, 1s 
given as 20,842. My calculatérs tell me that that is a 
mistake; that the other figures require it to be about 
2,084, a difference of some 19,000 tons. Will you veri- 
fy that? 

Remeieneieve they are wrone, Air, Walliams, | wall 
be glad to check that over sometime if you wish. 

Pes 35 ill you check that over and tell me 
later whether or not you are right? There may be 
soine other error that explains it. Just go over that 
calwculation, please? 

A. Yes, | will. You don't wish me to calculate that 
now, do you? 

X-Q. 594. No. Now, in this table of flotation oper- 
ations of slime vanner tailings you have a heading 
“flotation concentrates, and “weight, dry tons’: is that 
fie cieht of the concentrates dry? 
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A. How do you mean, Mr. Williams? 

X-Q. 595. Is that the weight of the concentrates 
alone, or does it include the weight of any liquid oil 
that may be with them? 

A. Well, that would be hard to answer. 

X-Q. 596. It is given as dry weight. Now are the 
concentrates dried, or are they loaded with the oil? 

A. Well, | am not able to say how much oil might 
remain in then and how much might be volatilized in 
the drying operation. 

X-Q. 597. You don't know? 

A. No, sir; I have no means of telling that. 

X-Q. 598. What is the drving operation that you 
speak of ? 

A. That is in drying your samples down for assay 
and analysis and so on. 

X-O. 599. Not what occurs in the machine itself; 
that is to say, not the filtration. 

A. Well, these dry weights, of course, must be com- 
puted from the total amount of flotation concentrates 
shipped, and those of course must check back with the 
theoretical amounts from day to day within reasonable 
limits of accuracy, and all of the dry weights are fig- 
ured by taking moisture samples of the material load- 
ed in the cars as they are shipped, and then those sam- 
ples are taken down to the laboratogry and dried on a 
steam plate or in a steam oven, and then the loss in 
weight in the drying operations is considered the moist- 
ure. 

X-Q. 600. So that when the samples are taken and 
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have been absolutely dried, all the oil has been either 
driven off or made into a solid? 

A. I don't see how the oil has anything to do with 
it. 

X-Q. 601. You don’t know what has become of the 
eile tat is the fact, isn t it? 

A. I don't know whether it has volatilized or not, 
no, sir, and the percentage would be very small any- 
way. 

X-Q. 602. | notice down in your other list you do 
not give us the dry weight of the flotation concentrates 
at all; that column is blank? 

A. We had no means of segregating those figures 
there; that can easily be computed back, but as we 
have not the actual figures, we did not show them. 

X-Q. 603. Those figures, if they were computed. 
might tell us something about the reason for the large 
quantities of oil, might they not? 

A. ‘They can easily be furnished, but it was a phy- 
sical impossibility to get accurate samples at the time 
the runs were made. | 

X-Q. 604. Why? 

A. Because it 1s impossible to segregate this par- 
ticular concentrate from the remainder of the tonnage 
being shipped at that time. It would be possible to do 
so if the equipment at the plant permitted it, but under 
the present conditions it does not permit it. 

X-Q. 605. You mix that up with other concentrates, 
is that right? 

oe YES. 
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X-Q. 606. So you have not any reliable figures 
eon 

‘A. No, sir. We could have taken dilution samples, 
probably, and arrived at approximate figures, or we can 
calculate that, if you wish. 

X-Q. 607. Now, I asked you yesterday to compute 
the total amount of oil fed to the vanner concentrates 
plant on a day when the tonnage treated was 265 tons, 
and you used 23.89 pounds of oil per ton, and then | 
asked you what was the weight of the concentrates on 
that day and vou gave me the weight 85 tons. Now, I 
thought you gave me the weight of the concentrates of 
the plant that we were talking abont. Did vou? 

A. I did. 

X-Q. 608. And 85 tons of concentrates were pro- 
diced on tiidealay trom that varticular plant. icmtma: 
right ? 

A. Yes. 

n=O, 609 irom those 265 tons of teed? 

A. Yes, I believe that to be reasonably accurate. 

SO. GIO Way do you sav “I! believe that tebe 
peasonably accurate? 

A. Well, [ did not make the measurements mysell. 

X-Q. 612. You don't think the method of measure- 
mieht was accurale, 1s thapiiie idcat 

ee Ne, | did not mean to imfer that at all; Iineant 
ines J did not have any direct personal knowledge : 

. because | did not take the measurements myself: 
e to depend on the boys who operate the plant Me 
take these measurements, to compile these figures for 


ne. 
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X-Q. 612. | suppose that is true of a good many of 
the figures is it? 

A. Well, naturally | cannot compile all the figures 
niyself. 

PEO7Gi1s So that vou cannot say of your own 
knowledge as to a good many of those figures, that they 
are accurate? 

A. Ican say that I have ahsolutely every reason to 
believe that they are accurate, because | have confi- 
dence in my organization. 

X-Q. 614. But the work has been done by your 
subordinates ? 

A. Necessarily so. 

X-Q. 615. Now, these recoveries that show in these 
figures they are the result of computation, are they not? 

(ee yes, in that case they are. j 

X-Q. 616. And what is the method of computation? 

A. I don't recall the formula right now that they 
use for that. It is that formula, I believe, developed by 
Dr. Gahl; I think it is the weight of the concentrates 
times the difference between the assay at the heads and 
the assay of the tailings, and that product divided by 
the assay of the heads multiplied by the difference be- 
tween the assay of the concentrates and the assay of the 
tailings. That is the standard formula I believe, used 
in all places. 

MR. WILLIAMS: For the present, if your honor 
pleases, I have proceeded as far as possible in the cross 
examination of this witness. 
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R-O. 617. Mr. Wicks, referring to the vanner con- 
centrate table, under defendant's exhibit 26, will you 
state whether on each and every day of the period be- 
fveem) December 2, 19lG and Mare 31> 1917 sure 
amount of oil used was in excess of 20 pounds per ton? 
T see we have averages here, and the question is direct- 
ed to whether each and every day went ahove 20 
pounds. 

A. Every day with the exception of one day. 1 can 
verify that in a minute—every day except one, 26th 
of December, when, for some reason they dropped 
down to 18.18 pounds per ton. 

REO. Ol8. ls atean easy imacter to teed the o1llse 
that you get a certain predetermined amount per ton? 

A. No, sir. It is very difficult to do that. The ton- 
nage varies considerable and the_rate at which the 

ie ' grtinw 
oil will flow out of a given appetetus varies consider- 
able and the smaller the aper4ture the greater likeli- 
hood of fluctuation, so that it is rather difficult to main- 
tain exact tonnages. They maintain the amount of oil 
more by the appearance of the plant than by the actual 
volume of oil going in at any one time. 

R-O. 619. Now, referring to the slime vanner tail- 
ings tabulation, defendant's exhibit 28, and to the part 
of the tabulation relating to the experiments between 
January 7th and April 4, 1917, 1 notice in some in- 


stances the tonnage treated in the experiment runs into 
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the thousands and others into the hundreds only. Were 
miese experiments carried out im different plants or 
parts of the same plant? 

A. ‘They were all conducted in full scale machines, 
that 1s, ordinary operating machines, but in three cases 
there where the tonnage is relatively smal! we. operated 
only two rows out of eight rows, or one quarter of the 
total plant. 

R-Q. 620. That was March 13th, 14th, and 21st? 

fee WViarch 13th and March 2ist. The reason for 
that was that the quantity of oil available for the run 
was not great enough to make it possible to get a good 
length of run on the full scale. 

fm). 621. Before leaving the plant at Hurley to 
come to Butte, did you come to any decision as to the 
future mode of operating the plant upon slime vanner 
tailings as a result of the experiments between Janu- 
ary 7, and April 4° 

A. Well, the results were all submitted to Mr. Sul- 
ley, the manager, and | presume it was on the basis of 
these results that he issued certain instructions with 
Feterence to future operations. 

R-Q. 622. And what were these instructions? 

MR. GARRISON: I object: how can that be rele- 
vant, if your honor pleases. 

Pree eCOURT: | think the past operations will 
serve the purposes of this case. The objection will be 
sustained. 


Nee SS EXCUSED. 
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OBA WISER, a witness called on behalf of the 
defendant, having been first duly sworn, testified 
as follows: 


CI SN On. 
ieee SCOTT: 


1. What is your full name? 
Oba \Wiser. 
2. \Vhat is your occupation? 


iO >O 


A. At the present time I have the position of metal- 
lurgist for the Chino Copper Company. 

(). 3. Are you associated with Mr. Wicks in your 
duties ? 

BO Y eS5 Sin. 

Q. +. You have heard Mr. Wicks’ testimony today 
and yesterday ? 

oe Ves este 

©. 5. During what period, Mr. Wiser, have you 
been employed as metallurgist at the Hurley plant of 
the Chino Copper Company. 

me since |inem or 

©. 6. ‘Are you conversant with the flotation opera- 
tions which are tabulated upon this sheet, “Detailed 
Record of Flotation Operations on the Retreatment of 
Vanner Concentrates’, this being defendant's exhibit 
266 

A. Yes, sir; | was there when the operations were 
conducted. 

QO. 7. Throughout the period from December Sth, 
1914, to date? 
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A. Wellpavith the exception of probably two weeks’ 
vacation in 1915 and two weeks’ in 1916, I think it 
was away from the plant. 

O73" Wow were there during the first half of 1916, 
mere you, and December, 1914? 

owes, \echidenot leavetthe pian alone in Sep 
cemiber, 1915. 

QO. 9. Do you know whether the figures and results 
set forth here are accurately stated? 

A. [think they are reasonably accurate. 

QO. 10. Well, by “reasonably”—within what limits 
do you mean? 

A. Well, insofar as it 1s possible for— 

Oeil. (intermiptine) You mean that they are as 
accurate as it is possible to make them: is that what 
you mean? 

me. ‘Vell, | would say that, yes. 

@eiZ. This is the exhibit from which we struck 
three or four lines on account of Mr. Wicks not hav- 
ing been connected with the plant during the first part 
of 1915, and if counsel has no objection I would like to 
substitute this inasmuch as Mr. Weiser has testified to 
the accuracy of this first part. 

MR. GARRISON: TI intend to interpose an objec- 
tion based on the same ground as interposed with re- 
spect to the testimony of Mr. Wicks, as to the com- 
petency and relevancy of the testimony to be given by 
this witness. Personally, | have no objection if Mr. 
Williams thinks of none, for the course to be pursued 
by Mr. Scott with respect to that exhibit if your honor 
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accepts tt, but [ desire to have the objection recorded 
before your honor rules upon the method of introduc- 
ing the proof. After the objection is ruled on— 

MR. KREMER: I am going to suggest, in view of 
the fact that there will be a number of witnesses of 
this same character, it might be considered that the 
objection is interposed instead of constant repetition 
oli: 

THE COURT: Was there an objection to this orig- 
inally? 

MR. GARRISON: I don't know whether there was 
an objection specifically to this sheet. [| gather that 
your honor had— 

THE COURT: You object to all of this variety of 
testimony? 

MR. GARRISON: Yes, sir, and I thought that it 
was not necessary to encumber the record by constant 
repetition, and object to the details unless the detail 
was objectionable. 

THE COURT iicxcourt must have cversuledmrt 
then. | 

MR. GARRISON: I imagine so. 

HE COUR Se Witoverrule it now. 

MR. GARRISON: Your honor at this time under- 
stands the same as J, when | once object to the whole 
line of testimony from a witness, there is no necessity 
to renew it. | 

THE COURT Now willcover all or that. 

MR. GARRISON: That is, if we had a specific ob- 
jection it would cover that. My previous objection 
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does not go to the offer of Mr. Scott based upon this 
witness. I have no objection to substituting one sheet 
for the other. Wuth that understanding, Mr. Wicks’ 
testimony only goes to so much of the sheet as is con- 
tained after the date of his employment, and that this 
gentleman's testimony goes to the portion before that, 
we have no objection to the sheet being put in, with 
the understanding that it is divided as to these dates. 
THE COURT: leave the old one in and put a new 


one in. 
EXAMINATION ON VOIR DIRE. 
BY MR. GARRISON: 


QO. 13. Now, Mr. Wiser, do your duties enjoin upon 
you to have knowledge with respect to the various mat- 
ters that are set forth upon that sheet? 

Axe | SUS. Sie, 

QO. 14. And have you such knowledge of your own, 
derived from attendance at the mill, that enables you 
to say that so far as you know, the various figures on 
this sheet are accurate and correct representations of 
actions which took place? 

fee Y eS, Sit. 

©. 15. Of your own personal knowledge? 

A. Yes, sir, of my own personal knowledge. 

QO. 16. So that if we should cross-examine you with 
respect to this you would not be in a position of saying 
that “as to that, I don’t know that; that is something 
somebody else knows’? 

Eee Y ES, Sir. 
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Q. 17. You will be able to answer the questions? 

eve le tiie so. 

MR. GARRISON: We have no objection then, on 
HhicamiAther Ol TO, 

MR. KREMER: We offer it and ask that it be 


marked the next number. 


The sheet was admitted in evidence and marked 
DEFENDANTS EXHIBID 2°: 


DIRECT EXAMINA TION CON FEN UD 
bis CO. 


©. 18. Mr. Wiser, will you explain the items of this 
table down to the second quarter of 1915: just explain 
what the items mean, the first column entitled “‘Flota- 
tion Headings,” with three subheads under. 

A. Take these up just as they appear on the sheet, 
Mig Scotts 

OW IO. ievmmlease. 

Ee Weccmbemeonto 3! represents ihe penodaa ten 
we began the retreatment of vanner concentrate. 

© 20. Vworiheusand three, the first item there a6 
the total? 

AS lwo thotsamdilirce tons mucre treated dite 
that period, an average daily tonnage of 105. Per 
cent copper in the headings, 13.19; flotation concen- 
trates produced, 588; per cent copper, 42.87— | 

THE COURT: What is the witness doing? Simply 
reading off this table that has already been introduced ? 

MR. KREMER: Supplements by a statement of 


the operations. 


re eT) rreman Cieeiney C00; Past 2587 
Oba Wiser. 


oie CORT = den tesee amy necessity of reading 
this off in detail. They are in evidence. If a question 
is to be based on it, proceed. © 

Q. 21. Were vou in daily charge of these flotation 
operations ? 

A. Yes, sir. 

QO. 22. And the operations set forth upon this sheet 
were carried out under your supervision? 

A. Yes, sir. 

Q. 23. | hand you defendant's exhibit 28. That is 
the tabulated statement of the treatment of slime van- 
ner tailings, and ask you if you were present and direct- 
ly in supervision of the operations there represented 
throughout the period stated? 

A. With the exception of the two vacations I men- 
tion. 

Q. 24. Your connection and poe covered 
the period beginning with April 16, 1915 

Bo GS 

cies cOl tl  iinat savas an item that was not 
proved by Mr. Wicks. | 


EXAMINATION @N VOIRY DIRE. 
foe GARRISON: 


©. 25. Now, Mr. Wiser, vour personal knowledge 
with respect to these entries appearing on defendant's 
exhibit 28, is such that you can personally answer ques- 
tions with respect to the verity of these figures; is that 
Gairect? 

ae ics, sir. 
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X-Q. 26. I note that this last sheet now marked de- 
fendant’s exhibit 28, that it contains your signature; 
how does it happen that exhibit 28 is signed by you, 
and exhibit Z9 is signed by Mr. Wicks? 

A. Mr. Wicks, I believe, had that report prepared 
and therefore signed it. This report I prepared my- 
self or had prepared and I[ think I signed this after 
Mr. Wicks had left our plant. 

X-Q. 27. So that the report signed by you was pre- 
pared by you? 

A. Well, I had supervision of the preparation of it. 

X-Q, 28. Whose business is it, or whose duty is it, in 
the ordinary course of business, to sign reports of 
this kind? 

‘A. Well, there never has been any defnite under- 
standing as to who signs these reports. Both the 
metallurgical engineer and the assistant superintendent 
sign reports of the same character. 

X-Q. 29. When did the Chino Copper Company coni- 
meee 1© threat slime vanner tailings in Their Geouia: 
operations ? 

A. Jn their regular operations, the first slime van- 
ner tailings we treated was the treatment began on 
April 16, 1915. Vamiiesay that for the frst thirce sor 
four months the operations were more of an experi- 
mental nature than they were regular operations. 

X-O. 30. Did thetplant run continuously: 
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A. Well, it was running continuously for the date 
set forth in that summary. The other days— 

Om ee teraiprane ys) Pheanierms are just shut- 
downs for alterations, | suppose? 

A. For alterations. 

X-Q. 32. So that this report covers the whole period 
of the treatment of slime vanner tailings in the Chino 
plant? . 

A. Yes, sir, it covers all operations for that product. 

X-Q. 33. And that is equally true as to the other re- 
port, exhibit 29, which commences December 8, 1914: 
that covers all the treatment—retreatments of that 
product, vanner concentrate, in the Chino plant? 

eee ves, cit, it covers everything. 

X-Q. 34. When you started in December 8th, 1914, 
what machines did you have; what flotation machines? 

A. We had the Janney flotation machine. 

X-QO,. 35. Same general type of machine or same ma- 
chines that you have now? 

A. About the same thing that we have now. 

X-Q. 33. Of course these original machines did not 
have any porous medium covered chambers for the in- 
troduction of air, did they? 

A. You are referring now to the machine we use in 
the retreatment of concentrates are you not? 

Pee 7) ivan reterringe to the machine that has 
been called the Janney Mechanical Air Machine. 

Peete “retreatment plant we are usine the 
Janney Mechanical machine exciusively. 

5SOeo, what is, retreating what? 
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iO mich mecmecittrcates: 

Oe eee ts culy in the shine wanner taihines 
plant that you use these maclimes that have the air 
supplement? Is that right? 

ee cs, Sir. 

X-Q. 40. So these Janney machines installed De- 
cember 8, 1914, were substantially the same as the 
Wechines that Me \Wvicks has described 

A. Substantially the same, having a Spitzkasten 
on one side only. 

wO, 410 Vien sor eypril 16, 1915) wwhen you 
started to treat the slime vanner tailings, what mia- 
chines did you install? 

Dew (hat aias ete w mechanical: 

X-Q. 42. Just the mechanical machine? 

A. With the double Spitzkasten, with a Spitzkasten 
on cach side. 

X-Q. 43. And when did you first put in machines 
with the compressed atr supplement in the Spitz- 
ascent 

A. L think that was during the period represented 
in loetoele@edeon tis sirect leanne sso 
dive, but | think that period covers the first imstal- 
lation of that type, with the air cells. 

S@0 41 Whesemiiecells have we; doihic= s(t 
kasten or single Spitzkasten? 

A. Weil, there 16 2meair e@ll in cach Spitzkasten: 

X-Q. 45. But are they double Spitzkasten machines, 


or single Spitzkasten machines? 
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ei. Wouble. 

x-Q. 46. Double? 

A. Yes, sir. 

X-Q. 47. Now, in this slime vanner tailings plant, 
how many of the machines had the compressed air 
addition ¢ 

eer cll on (neath ave (crm TrOlemer CcClis 
have this in. 

X-Q. 48. All the rougher cells? 

Pcs siti. 

Be ut the cleamer "cells they domi have 
that? 

A. The cleaner ceils, the first two rows of machines 
®1 our pyramid type of cleaner are the sat 
Derchiive, bit the two lower rows have the air cclls 
foethenm, They are all double Spitzkasten. 

ce 50) Do the lower machines that have the 
compressed air, do they make a finished concentrate? 

Pee dost gencrally. Sometimes we might circu- 
miesthat product, but not very often. 

feWsi. hat is to say. if the operation of the 
machines, your examination should show that it was 
not as good as it ought to be, vou would send it 
back ? 

R. Well, sometimes it has been the custom to do 
that. 

5 iat that is mot the @eneral custom: 
See ot tie @eneral practice. 
(]0) 55. You havent got with you, have you, a 
et 2) 


Mer esciiect of the mill or of the flotation plant: 


Thomas A. Janney. 


Pease tM Williams. 

Mien CRAM: \\Vith te resem ation that wee 
made with regard to the other witness in view of the 
total lack of application of his testimony, J would like 
TOmECcemmentie right at a future time to comtinue alae 
cross examination. 

eee COME that is all: 

mT NESS EXCUSED. 


POTN S Shewiee EY, a witness called Gm beh 
of the defendant being first duly sworn, testi- 


fiedaas follows: 
DIRECT EXAMINATION, 
iY WR. SCOTT: 


Oo Wines one Tulane ~ 

A. Thomas Addison Janney. 

QO. 2. And what is your occupation? 

ee SUpChiMmeendenmot the Arthitr plant or the Utak 
Copper Company. 

Q. f? At Garfield, Utah? 

me 6Gartield, Wight: 

Q. 4. And what are your duties in that position ? 

AD} ain in all chegee of the operations” or tie 
plant. 

©. 5. And that plang is made uproar alot 
department is it, and gravity concentration? 


m. It is. 
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O. €. iiow long have you held that position. Mr. 


iN ene Home tO ls: sé 
QO. 7. And before June 1, 1918, what was your 
occupation ? 

A. I was a metallurgical engineer. 

Onc, HOt the same plant? 

Peo (ethics samme plant. 

Q. 9. And for how long a period were you metal- 
lurgical engineer? 

foe i elicve it avas’ july 11 TO) etic | was 
inade metallurgical engineer of the plant. : 

Q. 10. And, as metallurgical engineer did you 
have anything to do with flotation? 

| had tull charge of the flotation work. 

QO. 11. The practical work and the laboratory in- 
vestigation, both? 

Eye both, 

Weei2.) Ii these tlotation operations, what was 
the nature of your first work in the laboratory? 

A. Our first work in the laboratory was made 


tory 


or the cleaning of the low grade concentrates, which 
were produced by the vanner in the mill, and we 
worked on it in a general way trying to find a suit- 
able oil for raising the grade of the concentrate. 

©. 13. Did vour investigation extend over a long 
period? 
me lt did. 


Q. 14. For how long a period did the investiga- 
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tion continue before any actual, full, scale operations 
Tercera mrennpicd 

Ke belaeve our experiments started im the carly: 
Pigecim sand we statred) commercial opermiton- 
m Pebruary of 1914. 

Q. 15. About a vear of investigation? 

eee C5, Sir, 

CeetOo (litea@eneral way, waleeil Mecescims (Omens 
on such a protracted investigation ? 

Oe iewill correct siiai statement: ities, ihe can 
iS, SOMe WO veare betone wwe fictestantcde acti 
operations. 

©. 17. Two years of investigation in the laboratory - 

ti ess osiin 

©. 18. | asked you why it was that so much in- 
vestigation was necessary. 

A. When we first started 1 we knew nothing 
about the flotation process. 

(). 19. Was the literature of the art and the prod- 
uct accessible to vou? 

ee es. 

G20, Or ag ee isstSice 11 aii eines 
vestigation ? 

A. | think that I did read some patents, but thev 
vere of no assistance that 1 could see. 

O22). Wirengyew stamed first the tietatron insite 
plant upon a practical scale, what amount of oil did 
you use in a general way? 

MR. GARRISON: [ suppose this is as good a time 
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as any to interpose the objection for the reasons given 
in the objection to the testimony of Mr. Wicks. 

iis COW): Objection overruled. 

Plaintiff excepted. 

A. Well, our oil varied from a pound and a frac- 
tion up to 80 pounds when our experiment first started. 

Q. 22. By experiments do you mean operations in 
the null or in the laboratory? 

A. That was in the laboratory. 

©. 23. But during the first part of your mill opera- 
tions what was the quantity of oil, state it generally - 

MIR. GARRISON: Now, your honor, [ think we 
are entitled to have the defendant indicate to us what 
part of the prior art the testimony of this witness will 
be devoted to and with respect to which the testimony 
of this witness is offered. 

PT eCOURT: What is the object of this, Mi, 
colt: 

Miao CON: iiteteperttions of the Utah Cop- 
per Company comprise the steps that are set forth in 
the Everson patent, the Kirby patent, the Froment 
patent, and the California Journal of Technology. As 
to the quantity of oil, the range of oi! used by the 
Ltah Copper Company has been both more and less 
than that indicated in the California Journal of Tech- 
nology. The agitation, the grinding of the’ ore, its 
mixture with water, the addition of the oil, the agita- 
tion, the frothing, each step is represented in the var- 


ious prior art documents. If it will be of any assist- 
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ance or serve any other purpose than delay, | would 
analyze all these patents for Mr. Garrison's benefit. 
| don't think it is necessary or profitable to do that 
at this time. 

(ae COURT: This caseyoi coimsewis beimestimed 
virtually the same as though the Hyde case never ex- 
isted. Certainly the Hyde case was brought after this 
time, and we understand of course that it is the state 
of the prior art at the time the complainant's patent 
prevailed which is in question. Under the statement of 
Myr. Scott { think he is proceeding fairly. The objec- 
tion is overruled. 

Plaintiff excepted. 

ii. We used in the neighborhood of from two to 
cight pounds. 

©. 24. That was for what period of time? 

A. That covers a period from 1915 up to and in- 
clusive of December 21st, 1916. 

©. 25. Ils the memorandum or table that you are 
consulting something that was prepared under your 
direction ? 

A. Jt was prepared under my direction, yes. 


©. 26. You have knowledge of its accuracy, have 


A. Not to every fietite, but | have mo reason 10 
believe that they are not accurate. 

Q. 27. They were prepared under your supervision, 
and they are figures which you rely upon in your 


business, are they? 
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Ee AADsolttely. 

Q. 28. To that extent you can testify to the accuracy 
Gmetice moures here set forth: 

Eel cali 

Dire sCO ll i otter this tabulation im eviderice at 
this time for the convenience of all parties, as the testi- 
mony will be based on it. 

MR. GARRISON: A word of cross examination 
before it 1s admitted. 

Pee ACOUl IT. Yes: 

BY MR. GARRISON: 

Q. 29. Mir. Janney, is your relationship toward the 
various things set forth on this paper such that of 
vour own knowledge you can disclose to us the source 
of the information and the accuracy of the results as 
tabulated upon this sheet? 

A. I might explain that during the year 1915 I 
was not at the plant, but I have been there the bal- 
ance of the time. 

O30, Then with respect to all of 1915 you have 
no personal knowledge? 

A. I have no personal knowledge, except that I[ 
know the results are correct. = 

MR. GARRISON: We object to the introduction 
of this document which has records for ever month 
m9 5. 

fie sCOW- Yes. | will offer it subject to fur 
ther proof. 


Beles Who Was in charge at that time? 


2348 9 Aliierals Separation, Limited, et al., vs. 
Thomas A. Janney. 


oN biothe: Prank G. Janines: 

oe CO: i otter it prox tionalls. subicetsam 
“proomeby Wits Frank G. Janney. 

Pee GARRISON: 

(mez. ith respect to everyiline thareapicip. em 
this sheet headed “Utah Copper Company, Arthur 
iain Hebrauary: Ist, 1Oyasto April sti 1017) imcincrac.. 
is the fact of your personal knowledge with respect to 
the operations of this plant such that you can testify 
as to the sources of these figures and their accurate 
HCDICSeAliOlmeot tie fruits 
i eam except or a few days iihe inonwiee 
eiay, LYNG, and a ten days in) October amd \ovember 
when [| was away from the plant. 

O7 322 Phen, ochemvice, when yousvould beapira.- 
ent, you have information in regard to these operations 
which would enable you to answer the questions con- 
cerning the results and the accuracy of these represen- 
tations ? 

A, 91 abi 

MUR. GARRISON. IT hage no objection to the form, 
except the objection that | stated. 

dee COUR (2 Werwall be adiiitted) zimd 1 may she 
used by the witness to the extent of what he says he 


has knowledge of. 


Tabulation presented by Mr. Janney marked 
DEPENDANT Ss rilisl t 30 Mannalevcinittedsin 


evidence. 
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pov SCOTT: 

MR. SCOTT: As far as the mere explanation of 
the table goes, | presume I may ask for the witness’ 
comments on it, that 1s, its meaning and significance. 

Q. 33. J notice the first colunin is headed “estimated 
tons treated.” State in a general way how you esti- 
mate that tonnage? 

A. Our plant is so arranged that during the time 
inentioned, from February 1915, up to and inclusive 
of December Ist, 1916, that we could not take a ton- 
nage sample of the material treated, but from our 
assays we calculated the amount of concentrate pro- 
duced. At the Magna plant of the Utah Copper 
Company, they took tonnage samples of the concen- 
trate treated in flotation, and they compared that with 
the tonnage treated in the large mill proper, and inas- 
much as the flow sheet of the mills are practically 
the same, we used their factor in order to determine 
the tonnage for the months mentioned. 

QO. 34. Now, I notice that the upper part of this 
table, beginning February, 1915, and extending to De- 
cember 21st, 1916, the amounts of oil range below six 
pounds; in the part of the table below, covering the 
period from December 22nd to April 8th, I notice two 
oil columns, one headed “new and the other headed 
“circulating.” | would like to have you explain the 
meaning of the circulation oil items, if necessary ex- 
plaining the layout of the plant first, to make it clear? 

A. Up to and including July 11th, 1916, we had one 
flotation plant in operation for the treatment of our low 
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gerade concentrates, consisting of two emulsifier cells and 
thirteen frothing cells; from July 12th, 1916, to April 8th, 
1917, inclusive we had two plants in operation for treat- 
ing the same material. The second plant is composed 
of two emulsifiers and fifteen cells. The low grade 
concentrates, which concentrate we feed to these plants, 
is the overflow from the mineral classifier, which classi- 
fies the low grade concentrates produced by the van- 
ners in the mill; which overflow is removed to two forty- 
tour foot Dorr thickeners, !heoveniow trom thie Dor: 
thickeners is sent to waste; that 1s, it is not returned 
in the circuit, and the thickened product is divided 
and sent in approximately cqual proportions to the 
two flotation plants. The feed going to our old plant 
runs by gravity froni the Dorr tank, but the feed go- 
ing to the new plant is pumped, due to a difference in 
ihe elevation of the plant and the Dorr tank. The 
pulp from the Dorr tank enters first the emulsifier, 
where oil 1s added, and then goes to the second emul- 
sificr, thence to the first cell of the serics of frothing 
cells. A high grade concentrate is made by the first 
few cells, and the balance of the conecntrate pro- 
duced is returned through our retreatment plant, thence 
back to the Dorr thickener. 

Onss. Retimmediie swaiat: 

A. To the mechanical treatient plant where the 
yanner concentrate is classified. The flotation plants 
are so arranged that the middling will return to the 
mechanical treatment plant, and is elevated to the 


classifier and the overflow is then returned to the 
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Dorr thickeners, as previously explained, in that way 
the middling is kept in circulation. 

QO. 36. And the thickened product goes where? 

A. It goes back to the head of the flotation ma- 
chine. 

QO. 37. And that is what you call the circulating 
foad, 15 it? 

A. Yes, sir; it joins the original feed when it 
enters the classifier. The concentrate made by the 
first few cells is sent to a Portland filter and the 
tailings are rejected. 

Q. 38. Now, the question that I started out with 
was this heading of the table “New oil” and “circu- 
Jating oil.” Will the explanation of the machine so 
far given enable you to explain about the circulat- 
ing oil? 

fee lethink So: 

Q. 39. Suppose you tell us about that? 

foe (re concentrate swhich o0es trom the lower 
cells, which I spoke of as the middling, is sampled, 
and the quantity of the middling is determined by ton- 
nage samples, and from this sample we determine 
the amount of oi] which was in the flotation mid- 
dling. Now, this column ‘new oil” is the amount of 
oil added for each ton of new feed entering the flo- 
tation machine. 

©. 40. That is, excluding the middling? 

a= \cs, excluding the middling. 

QO. 41. So much per ton of absolutely new material ? 

Peeees, sit. The digures under the circulating 
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oil column are the figures which we credit as new 
oil. “Now, we eet that credit in this way: we figure 
that each ton of middling should carry twenty pounds 
Oioil per ton, and all the oil in excess of that ave 
credit as new oil and we credit that to our new ton- 
Mae: 

QO. 42. That is why you have this tonnage column 
in which you have added up the new oil and the circu- 
lating oil. 

Ae. “Mes, asin: 

©. 43. What would you do in the event the mid- 
dling would not carry its own share of the oil—that 
is carry less than twenty pounds? 

A. Then we would have to add more new oil to 
make wp the deficiency. 

©. 44. More than that necessary for the original 
feed, you mean? 

Ao YCSsiiweiiatris ewe try ated times to have 
twenty pounds of oil per ton of material in the machine. 

©. 45. Whether the oil goes there with the middlings 
or is original oil? 

ZN Coa sip 

(. 46. Will you make a comparison from a metal- 
lurgical viewpoint of the results prior to December 
22nd, and those beginning on December 22nd and ex- 
tending to date? 

A. From the time we starfed the plant, and up to 
and inclusive of December 21st, we rejected tailings 
from the flotation plant which assayed .36] per cent 


copper, and produced a concentrate that contained 
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6.800 copper, and made a recovery of 96.57 per cent. 
During this period we used 3.76 pounds of oil per ton. 
Covemmo ie period from Wecember 22nd, 1916, to 
moni sith, 197, we treated 63,176 tons of material, and 
rejected a tailing that assayed .238 per cent copper, and 
produced a concentrate containing 22.180 per cent cop- 
per, and made a recovery of 96.60 per cent, using 21.98 
pounds of oil per ton. | 

©. 47. Which operation represents the most profit— 
that is, which class of operation? 

A. Well, the method which [ will designate as the 
twenty pound method. When we used 3.76 pounds of 
Oil per ton we rejected a tailing that contained 7.22 
pounds of copper per ton, and with the method using 20 
pounds of oil, or what I have designated as the twenty 
pound oi] method, we rejected a tailing which only con- 
tained 4.76 pounds of copper per ton, which shows an 
additional saving of 2.46 pounds ‘of copper. 

QO. 48. Taking into consideration other factors would 
the large amount of oif show a greater profit? 

ewe it would. 

Q. 49. Mr. janney, the figures given for copper, 
iron, insolubles, tailings, ete., are percentages, are they 
net, all through? 

A. Yes, sir. 

©. 50. | see the per cent indication is omitted from 
mrercopy that | have, but all these figures are percent- 
ages, are they not? 

A. pics, Sie 


©. 51. In the answer you have just given vou applied 
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those percentages to a ton of 2000 pounds and made 
vour calculation that way? 

A. Yes, sir. 

QO. 52. During this period from December 22nd to 
April 8th for which you have monthly averages, can 
you state whether large amounts of oil—considerably 
iarger than are shown in the average—were used on 
any individual days? 

A. From April Ist to April Sth we were making 
some special experiments, and during that time we used 
very small quantities and very large quantities. That 
is why the tailing assay is much higher than during 
the previous months. 

OP oS meOd MicdesOu Account Gite tact tiga 
were performing experinents? 

A. Yes, you see here ] used a very smal! quantity 
of oil in this case, and the tailings are very high, and 
those results are included in this average. 

©. 54. Have you the statement of those experiments ¢ 

A Yes, Sit. 

NSS Wy ciewthecese periments perioried iy 
personally or under your personal direction? 


A. Under my personal direction. 

MRO WILLIAM Se ibere were these experinen: 
peviormed and when 

MR2 SCOS = Vteyetmevill be paticnt, ait. Willige 
f will ask him. 

AU. WIELTANMS = 2 obicct to testimony pout s 
periments, which can so easily and readily he performed 


in court, as secondary. 
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MR. SCOTT: Ji you will wait a minute, he will 
calm you. 

©. 56. Where were these experiments done, and in 
what kind of plant? 

A. In the same plant that | have just testified to. 

Orrs7- Plat is the full sized Glotation plant of the 
Utah Copper Company ? 

me Yes, sir. 

MR. WILLIAMS: Will you give us access to that 
plant for examination when we wish it? 

PeReSCOLl: Certamly, to where these experiments 
were performed and these runs. 

nS WII ARIS. “And the cther one of winch he 
has testified? ' 

Pie SCO l > We will let you seesviiat pertains to 
this case and the flotation matters he has testified about. 

MR. WILLIAMS: The objection will be withdrawn. 

55. BER. SCOTT; Are the results set forth in 
this statement which vou have in your hand correct to 
your knowledge? 

ive iliey are. 

Pee scl 1: | olfer a copy of the statement 1n 


evidence to which the witness is referring. 
fable admitted in evidence and marked DE- 


oN See XHIBIT No. 31. 


a5 5°. Now, Mr. fanney, | think I will let you ex- 
plain in your own way the purpose of these experiments 
and what you did, but before starting in T wish to ask 
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you as to the character of the apparatus and the scale 
of the operation and what was done with the concen- 
tigites) 

A. dir diese experiments | had to take all the feed 
that was going to the flotation plant, and that was con- 
trolled by the amount of ore treated in our mill, and 
the concentrates produced were sent to the smelter as 
in all cases with our concentrates, and the tailings were 
rejected. The plant that | performed these experiments 
in was the regular plant used for cleaning the concen- 
tiates, and 19 alierations or chances were made many 
respect. . 

Q. 60. Were any changes made in the mode of op- 
eration of the plant? 

mB. None whatsoever, “We dried (6 Operate tic 
plant tO sect the besteresults wwe could iv cach case 
There were a few conditions varicd probably in the di- 
lutions of the pulp, but that was done to accomplish the 
best results we could. On the day shift of March 
30th— 

©. 61. The dates do not appear here, do they? 

Rm. | notiecd last melitiat the dates wre not tick 
but { will testify as to the dates. 

©. 62. They are all munihered in a serial order from 
one to thirteen? 

MR. Ycsessir- 

QO. 63. Were these things done on succeeding days ? 

A. No. Whenever an experiment would come to 


my iind that 1 would like to perform, | carried it out. 
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QO. 64. Well, then, if you refer to them by dates you 
better tell us what number it is here so we will know. 

MR. WILLIAMS: Go down consecutively. 

A. 1 will go down consecutively. Experiment No. 
1 covered a period of eight hours on the day shift of 
Parc) 30th. We treated 151 tons of dry teed. We 
used 1.6 pounds of oil per ton of new feed and we cred- 
ited to our new feed 6.31 pounds of oil which was con- 
tae 1m the circulating feed. 

We ectore we co of: Was that 6.31 im the cir- 
culating feed on the basis of the 20 pounds as you ex- 
pleined a moment ago? 

Pe NO, sit 

Orc i thattevent, vou llaven te added tie oi! in 
the circulating load? 

A. We determine the total oils—we determined the 
total amount of oils in the circulating load and consid- 
ered that amount as new oil. There was no reason to 
credit ZO pounds of oil to these experiments because we 
were trying to ect a certain number of pounds of oil per 
fone line total cil used per ton of mew feed was 7.01 
pounds and the total pounds of oil per ton of total feed 
eyich includes the circulating feed with the initial feed 
was 6.87 pounds. 

oe that tiie colin, “per ton toial teed  rep- 
resents, takes into consideration all the oil, does it and 
all of the solids, does it, whether Grenlanine. aie NOM © 

A. Yes, sir. During that period the tailings re- 
jected contained 1.577 copper and the concentrates pro- 
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duced contained 18.325 per cent copper, and the indi- 
Cated extraction was 71-07. | might mention that ize 
oils used for these experiments from 1 to 13 inclusive 
was a mixture of oil composed of 59 per cent smelter 
fuel oil. It is an oil that comes from California which 
the smelter at Garfield uses as fuel oil and thirty per 
cent of Jones oil which is a topped petroleum oil and 
comes from Oklahoma. By a “topped oil” J mean an 
oil that has had the gasoline and kerosene removed; and 
ten per cent American Creosote No. 2 which is a coal 
tar derivative, and one per cent Yaryan pine, which is 
a steam distilled pine oil. 

©. 68. Steam distiiled? 

A. Yes, sir, it is not destructively distilled. Would 
you like me to testify to all of these results? 

QO. 69. I would like you to make a comparison, 
briefly, of the different experiments in the first tabula- 
tion, as to the amount of oil and as to the tailings and 
erade of concentrates, and the indicated extraction? 

A. Experiment No. 6 was made on the 25th of 
March, duration of the test was twenty-four hours. 

MR. WILLIAMS: What number was that, 6? 

Mh No. GO, Whe tataltoiised for that testiwas 2077 
pounds per ton of total feed. The tailings rejected con- 
tained .141 per cent coppe 

QO. 70. MR. SCOTT: How does that compare with 
the tailings in this first experiment, on the first days 
when you used six pounds and cight tenths of oil per 


tol 
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vA. Was very much lower, very good results. | 
might mention that during that twenty-four hours we 
treated 627 tons of ore, initial ore. 

(On7 ies there any eeneral trend im the character of 
these results as the quantity of oil is varied? 

A. The results improved as the quantity of oil was 
imereasced. Jn this particular test we made a 97./6 per 
cent recovery against 71.07 when we used 6.87 pounds 
per ton. ‘Lhe grade of concentrate was 2+.50 per cent 
copper against 28.10. | 

QO. 72. No, you read the wrong figure, didn’t you; 
didn’t you read out of the “iron column” instead of the 


bed 


“copper” when you said 24.5? 

A. It should read 18.692 per cent copper against 
i255 per cent copper. Jawill just take two er three ex- 
periments at random. 

573. Suppose | put a question or two to you, Air. 
Janney. J notice that the variation in the amounts of 
oil in these thirteen experiments is from 6.87 pounds to 
96.46 pounds and that the increase in the different runs 
has been made in fairly regular increments. Now, can't 
vou Give us a brief statement as to the effect of that in- 
crease in oil upon the tailings and the concentrates and 
the extraction, as an entirety without reading the indi- 
vidual figures in all cases? 

A. As the oi! was increased in these experitnents the 
result—the tailings rather were lower and the grade of 
the concentrates remained practically the same and the 
recovery increased. That is up to experiment No. 7 
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where we used 25.50 pounds of oil per ton, total ton- 
nage. And the results were even comparable down to 
where we used 59.39 pounds of oil per ton of total feed. 
li that case the tailings contained 1.66 per cent copper 
and the concentrate contained 17.099 per cent copper, 
and the recovery was 97.26 per cent. Our tonnage was 
572 tons per twenty-four hours. 

(p74. Vees there any talline Olt im the Chiracter a: 
the results as you get to the extreme quantity of oil, 96 
pounds ? 

A. The tailing was a little higher when we used 
96.46 but still it was a commercial result, tailing con- 
tained .2/2 per cent copper and the concentrate Was 
siightly lower. 

©. 75. Kre the concentrates with that materially 
Imecr Cuamtity OF Ol MOO tia in amy oluler one Ct the 
@eperinnents 

‘A. Well, the concentrate is practically the same vou 
nught say. 

Q- AO. | notice™iney ewer lower with some oi “aie 
smaller amounts of oi] than with 96 pounds? 

mee ime conccniiares throughout the wlhiole test were 
Dracticallx tle same, iWewdhiterence is very small: 

QO. 77. That is, speaking from a business standpoint. 
you would regard them just about the same, the con- 
“centrates ? 

A. Yes, sir, the concentrate in each case is conmier- 
cial concentrate. 


©. 78. Now, what was the purpose ot these experi- 
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ments in the last group, No. 14 to 19 entitled “using 91 
per cent American creosote No. 2,"and 9 per cent Yar- 
yan pine’? 

[oe Diese tesiswere made to determine it it were the 
:\merican creosote and pine oil that iroucht about these 
cvood results. 

Q. 79. You mean independently, do you? 

me Vics, sit. that is to say, Wivanieisio deteriiime 11 
this smelter fuel and Jones oil played any part in the 
production of the good results. 

WHEREUPON an adjournment was taken until 
2-0) p. in. of this day, Thursday, April 19. 1917. 


ZO Sag gens = HON 7 


ROR. JANNEY. 


DIRECT EXAMINATION (Resumed). 
BY MR. SCOTT: 


mol. Mir Janney, 1 dont think 7 asked you 
the description of the material this low grade con- 
eentrate, which is the subject of these experiments 
with large quantities of oil—what that is. that low 
grade concentrate. 

vA. That is the overflow from the mineral classi- 
TCT, 

O. 81. About what degree of fineness is it? 

Eves itere is only 2% of the material that vill 
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stay on a 65 mesh screen, having an opening of .0O&2 
inches. 

OPeze ave you any tigires as to flow vmuch 
Plleissetsouel finer screens? 

A. 36% will pass through a 200 mesh sereen, 
having an opening of .0020 inches 

©. 83. Will you state once more the object of 
these experiments, numbered from 9 to 1-4 in this 
summiary of results of experiments o ¢o., @rade con- 
Gcimiravess 

.\. The oil used in these experiments was a mixture 
Neace ieOiee Mevicam creosole No. 92. andy any 
pine on], which was used with the smelter fuel, and 
Jones oil in the experiments fron: 1 to 13 inclusive. 
My object in using this oil in these experiments was 
fomcdetermine wheticreerenos this oil alone was 1res- 
ponsible for the high recovery made. 

©. 84. That is, whether the American creosote and 
Varyan pine did the work or not? And so you used 
them alone to find out? 

A Yes ancl | tricditesise the amount thae wae 
uscd im certain ex pemincticmmumbered 1 to 13) 6 Malice 
for example, experiment No. 14, in which [ used .61 
of a pound of oil composed of American creosote No. 
2, and Yaryan pine; that would correspond to experi- 
ment No. 1; that is, .61 of a pound would approximate 
the amount of this oi] mixture used in experiment 
MS fo tl 


Q. 85. Just explain that a little. In experiment No. 
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1 the total oil was 1.39 pounds. Now what relation 
has this .61 to that? 

oe (he wotal “ised in experiment No. 1 was 6.87 
of oil. 

QO. 86. Oh, yes, 6.87. What relation has this .61 
pounds in experiment 14, to 6.87 pounds in experi- 
ment i: 

fei experiment | qt will be noted that in the 
oil used there was 11% of oil composed of American 
ercosote No. 2 and Yaryan pine, and 11% of 6.87 
would be .76; so the experiment No. 14, in which | 
feed .61 pounds of American creosote and Yaryan 
pine, would approxiniate that figure. 

oo7) Explain why you did not get the exact 
amount in experiunent 14 that would correspond to 
iment 6.67 pounds th experiment 1? 

A. You can not tell exactly how much ore is- going 
Girone thie machine: and we have to calculate the 
amount as near as possible. 

eee Now, i 1 uiderstand vou, that .61 pounds 
m experiment 14 of creosote and pine mixture, cor- 
responds roughly to the amount of those same two 
oils in the mixture used in experiment 1 

Pomel ercoes, very close. 

©. 89. That was the purpose of the experiment? 

ue eS, Sir. 

). 90. Now you may proceed and describe the re- 
lation between the others, if you wish to. 


A. In experiment No. 14, in which | used .61 pounds 
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Gi@eiierican cregsote No. 2, and Varyan pine on | 
treated 53 tons in two hours, and the tailings rejected 
contained 3.433%, copper. 

C. O8 How does that compare with the tailings ob- 
famed) wile vou used these sane two oils will tic 
addition of smelter fuel and Jones oil? 

Pee ltmwachOver twice aoein. 

QO. 92. Now you may compare the extraction. 

A. Vhe extraction made while using .61 crevsote 
and Yaryan pine was 29.546¢, while in experiment No. 
I the “necover, inade> im that extraction wes 7a 
showing that the recovery was more than twice as 
high. 7 

QO. 93. Wien vou used the mixture including all 
(Our (Ol Stem Giise 

Eu eo str, 

DO) Oe NGO ticse otlier “exreninenis qin 
bered from 5 to 19, correspond in quantity of creosote 
and pine, with the amount of those ingredients used 
in some of the experiments between 1 and 13? 

A. Approximately, yes. 

(). 95. Indicate which ones correspond, or if you 
have a column which indicates that, just point it out 
and name it—I see a column here at the right which 
says; “Refer to lixp. ts that the column that in 
dicates the corresponding experiment ? 

ale ES, SIT: 


O96. ‘Vhe numbersem tie tcolamin as ieee iit 


has been corrected—are, reading from the top, 1, 3, 
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oe Oramdeo, lGethat the corrected form, the proper 
form? 

me cs, it is. 

QO. 97. Now, just make a comparison between, say, 
epermicnt 19 and experiment S in the matter of effic- 
iency of the two operations. 

A. In experment No. & the tailings rejected con- 
tained .251% copper, while in experiment No. 19 the 
copper contained in the tailings was 1.217%. 

© 0c Thats about four or five times as much? 

ee ihatis about ime ties as miuclt. 

QO. 99. And how about the extraction in those two 
eases, Nos. 19 and 8? 

A. In experiment No. 8 the extraction was 95.19, 
while i experiment No. 19 the extraction was 84.02%. 

QO. 100. Something over 10% under? 

ES Yes. 

©. 101. What is the purpose of the last experi- 
ment recorded here, No. 20, in which you used 606- 
of smelter fuel and 40% of jones oil? 

pee ie Object of that experiment was to determine 
whether this oil alone could produce any results. 

Q. 162. Does that experiment at the bottom of 
the page No. 20, correspond in the amount of smelter 
fuel and Jones oil with any experiments between 1 
and 13° J see you have 17.84 pounds of oil in No. 
20, Woes it compare with No. G6? 

A. I think that is the closest one. 

©. 103. And how have you found out, by taking 
what per cent of the twenty— 
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A. (Interrupting.) The object of running this 
test, Mr. Scott, was to determine if 20 pounds of this 
oil alone would bring about a commercial result. 

Q. 104 Regardless of the comparison with the 
other’ 

pee Vhere was no companison) lbetwvecn lem axo 
experiments. 

©. 105. And compare the results you thus obtained, 
using the fuel experiments, as to concentrate, tailings 
and extraction ? 

A. In that test 1 endeavored to use twenty pounds 
of oil, but ‘we were off on our calculations and it only 
amounted to 17.84 but even though the oil was a little 
low it compared very favorably with the test in which 
| used other oil and fuel oi] and jones oil. Take 
for example No. 4, the tailings are practically the same 
although the oil is greater comparably. In one it was 
14.53 pounds against 17.84. 

QO. 106. But the 14.53 in experiment No. 4 is of the 
entire mixture, containing the four ingredients? 

A. Yes, sir. [Experiment No. 6, if we eliminate 
the American creosote and the Yaryan pine we would 
eet approximately the same aniount of oi] that was 
used in experiment No. 24. In experiment No. 6 the 
tailings was fourteen hundred against the .306 in 
experiment No. 20. 

©. 107. Showing the entire mixture was more 
efficient than the smelter fuel and Jones oil alone? 


A. Yes, sir. Smiclter fuel and Jones oi! lack froth- 
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ee 
ing prop¢grties, properties to bring about the whole 


recovery. 
©. 108. And that is contributed by the other in- 
gredients, the creosote and the Yaryan pine? 

A. Yes, Yaryan pine and creosote is used to pro- 
‘dufe the bubbles or create the froth, although tlus 
froth produced in experiment No. 20 was identical, 
but with a little more frothing oil added to it | would 
@er a much better result. 

©7109 You mean identical in what, appearance? 

A. Yes, sir. You had your air bubbles with the 
muneral attached to it. 

Q. 110. Well, from this tabulation, exhibit 31 that 
we are considering 


con 


fuel and the Jones oil contributed more to the result 


would it appear that the smelter 


than the American creosote and the Yaryan pine? 

A. lt would seem that the smelter fuel and the 
Jones oil contributed the most to the result because 
95.09 recovery was made by its use alone. 

Q. 111. Compare that with the recovery which was 
made in experiment 13 where you used 96. 46 pounds of 
oil per ton you find what? 

A. Inexperiment 13 where we used 96.46 pounds of 
oil per ton of feed the recovery was 95.39 per cent: 
while in the cas¢ of experiment No. 20 the recovery 
was 95.06. 

Q. 112. And how about the comparison between 
the copper in the tailings. 


&.) xperiment No. 13 the copper in the tailings was 


2508 Minerals Scparation, Limited, et al., us. 
Thomas A. Janney. 


.272; while in experiment No. 20 the copper in the tail- 
ines was .306. 

Q. 113. This morning, in discussing the method 
of figuring tonnages, vou stated that a factor had 
been established at the other mull, the Magna mill 
which you used in the Arthur null. Are you certain 
that that is the method of calculating tonnage at the 
Arthur mill? 

A. After leaving the court room I began to think 
about it and I was not sure as to whether that factor 
was established at the Alagna mill or whether we had 
established it at the Arthur plant after we started 
taking the tonnage samples. 

Q. 114. But im either event there is a factor estab- 
lished and that vou used as a basic of calculations ? 

me VY CS4 SIE. 

Oe ia is ethcre any peculiarity “about ihe wore 
of the Utah Copper Company, which you are accus- 
tomed to handle at the Arthur mill and Magna mill? 

A. In one particular, regarding flotation. I have 
found that our ore is much more dtfficult to treat 
when it is freshly crushed than it is after it has been 
allowed to standing water for several days: Wie 
age of the ore in the presence of water seems to make 
it much more amenable to treatment than when it ts 
freshly crushed. 

©. 116. Well) a cicitial practice, liowe lone Shia 
the ore been crushed and subject to moisture hefore 


it does reach your flotation departinent ? 
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mA lt emld be yust the matter of a few hours. 

©. 117. Long enough to assist any in the flota- 
tion operation? 

PL tik not 

OD 1s oustinnk it could be handled better 11 
the time interval was lengthened? 

me Yes sit. l kmow it to bea fact. 

©. 119. Have you operated the Arthur plant or 
any part thereof upon slime feed with varying quanti- 
ties of oil and in a manner similar to that you have 
just described with reference to the low grade con- 
centrate ? 

Eee leave, 

QO. 120. This work was done by yourself per- 
sonally or under your supervision, was it? 

A, Under my supervision. 

Oei2iweilave you tecorded the result: 

A. {| did not record the results myself, but [ had 
them tabulated. 

ree ou lave a recordet that with you? 

Bee) co Sit’. 

Ome Sioa wm de cope el have? 
Eee cs, Sir. 
(2. 


(omyou, that this record is a correct record of wha: 


12+. You know of vour personal knowledge, 


Mas cone? 
A. Yes, sir. 
Dae dit 1s So correct - 


Pw cS: Sir, 
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RIK. SCOTT: I presume there is no objection At all 
other than the original objection to this exhibit? 

MRS WECLIAMS: It is tnderstood that the op- 
jection, having been stated, necd not be repeated every 
finer 

MiteeCOURT: Ihe cecord suilltso: show: 

Record of operations of Arthur plant admitted 
im ‘evidence and marked DEPENDANT S i= 
lee Me SZ, 

©, 126. IMR. SCOTT. This tabulation hviiiclr iia 
nee received ii evidence as exlibit 32 "is entitled, 
“Summary of results obtained from commercial ex- 
periments on slime feed.” Wiull you please explain 
what this slime feed is? 

De liye the ore, as it comes: trom the mine eas 
lil Sizes ranging from two feet square, approximately, 
and we reduce it in our coarse crushing plant to ap- 
Dioximeaicly wes iiarters of am inch andyit is ied 
to our Tine bins where it is recrushed in ball mulls 
in our flotation section. The product from the ball 
null goes over what we call a Garfield roughing table 
avhere the codrecmummerd ie renioved. (Ihe tailines 


are elevated to a classifier—I nught mention it is a 


hydraulic classifier—and the coarse sands are returned 
to Chilean mills and a nulls for regrinding. The 
averilow irony the clissiticr eocs to a 75 foot Mors 
tank and the sand products of the classifier which are 
fine enough for concentration are treated on a vaniter. 
The tailings from the vanner are sent to waste and 


the concentrate is sent to our Tretcatinent plane 
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O. 127. That is the plant you have just described? 
ee Uiatereiite plain have just described And 
the thickened product from the Dorr tank constitutes 
our flotation slime teed. 

QO. 128. About what degree of fineness 1s this? 

A. Approximately 75 per cent wiil pass through 


a 200 mesh ‘screen. 


O. izy— What is regarded as very fine slime, 1s 


Pee bes. Sir. 

©. 130. Did that present any difficulty in the 
way of flotation treatment other than the difficulties 
encountered in treating the low grade concentrate? 

A. We had a great deal of trouble in working 
out a process for the treatment of this slime. Our 
Pepomiment started, | helieve, in the early part of 
Wess in the laboratory and in the latter part of 
1914 we built a slime plant at the Magna plant of 
the Utah Copper Company, and at that time I had 
@aateec of the operation. 


QO. i131. Weill, during that period what amount 


of oil were you using—about a year, wasn't it, you 


named in the investigation? 

A. We used various amounts of oil. In 1914 the 
oil we used was in the neighborhood of one to five 
pounds. 

me io2. Per ton? 

Meee. cr ton, if my memory serves me correctly, 


Pee were not able ta get anv kind of a result there 
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that would be consistent. One day we would get a 
low tailing and the next day our tailing would be 
IMelatdit was not until April, 191s; that we finally 
were able to treat our slime successfully. 

OF Olay that was acini 

Pee liewes 1915, | think i as. Bund ethene as 
that time we discovered a combination of oils and 
acid that gave us good results. Previous to April 
Or 1915 oO, it was “Apt of 2015, i eas iota 
the plant in 1915—April, 1916. We had tried all 
kinds of creosote oil, pine oils, petroleum oils and 
almost every ot] that we could get a hold of. We tried 
in combination with these oils certain alkalies, tried 
it im a neutral state and also in the presence of 
acid; and in April 1916, we discovered that by 
sulphinating a creosote oil and pine oil in the pro- 
POnionsOleo epehecens airett Omi) which is a2 creosote 
oily andi ce pemmcen! pure oil “aud. tle use oi acd 
we could get exdcllent results. 

O. 13 avew cou sitce «discovered aii sotics 
combination of oils that are as efficient as this par- 
ticular one that you have described? 

A. Recently we have discoveréd that by using 
aviaiec quantity Of cca OS we can eel very cod 
pestis: 

Q. 135. Js that the limit of the different ways you 
eet at it—this particular oil that you have just men- 
foncd——tlat Kind ofoil that yon sav you axes e@ 


lately ¢ 


4 
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RO Yes. VWell, in July, 1915, on the 30th of the 
month, and previous to this time we had found some 
oils that would give us very good results, but we 
could not operate on account of the expense. 

Q7156,. What caused the expense? 

A. The large. amount of oil required, and we 
Pad tomuce certain oil a spccial oil which we sul- 
phinated, and we also had to use an alkaline solu- 
tion. 

Q. 137. How much of that ot! did you have to 
use? . 

A. We used all the way from—I think it is two 
pounds up to 27.42. 

Q. 138. And which amount gave the best results? 

Pee conad {O Wse1a larce amount of oil. 

Or eden t Wirow just what ow nica bya 
large amount. 

Pee vc around 13 pounds, 

(Omiat0 Now, feleirine to this tabulation, sex- 
ibit 32, relating to the slime treated, is the oil mtx- 
ture recorded upon that sheet the same as that which 
you used in your large amount of oil experiments 
on the low grade concentrate? 

eee iteis not tlie same oil. 

Q. 141. You did not find the same oil applicable to 
both kinds of material? 

A. No, sir. 

Q. 142. What was the purpose of these experiments 
numbered from 21 to 29? 


25/1 “Minerals Scparation, “rated, ef al. vs. 
Thomas A. Janney. 


A. [ had found from laboratory tests, using large 
quantities of oil, and | wanted to verify my results on 
a larger scale of operation, and that was the purpose of 
these experiments. 

Q. 143. Did these large scale operations of the mill 
coincide with what you had concluded from your lab- 
oratory work? 

en CS Sits 

Q. 144. Will you give a statement of the effect you 
found from increasing the amount of oil in these suc- 
cessive experiments from 21 to 29? 

A. I found that after we got above 56 pounds of oil 
per ton the resukgs were practically the same. 

Q. 145. The concentrates in the last three there, 27, 
28 and 29, where the amount of oil was 56 pounds or 
above, were what in copper? 

A. Experiment No. 27, in which we used 56.99 
pounds of oil per ton, the concentrate assayed 16.400% 
copper. In experiment No. 28, where | used 78.40 
pounds of oil per ton, the copper in the concentrate was 
14.30. In experiment No. Z9 where I used 99.43 pounds 
of oil per ton, the concentrate assayed 15% copper. | 

©. 146. Now how did the tailings vary with the in- 
crease of oi! from experiment 21 to 29? 

A. Their copper content lowered as the amount of 
oil was increased, with the exception of one day. 

Q. 147. And that was which one? 

A. That was experiment No. 22. 

Q. 148. [I see in experiment 22 the tailing went up: 
that js, with the smaller amount of oi] in experiment 21, 
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the tailing was .18, and in experiment 22, with 11.30 
pounds, the tailing went up to .475, and that after that 
there seems to be a general decrease in the tailings with 
the increase of the oil. Can you explain that irregular- 
ity in any way? 

A. There are certain conditions that may arise in 
the plant— 

©. 149. You don’t know the precise condition, do 
you? 

Pee No, i don t. 

©. 150. But with that exception, the increase of oil 
seems to accompany a decrease in the tailing, does it 
not? 

BO YS, Sir. 

O.151. At the bottom of this sheet, exhibit 32, there 
are 4 experiments recorded, as 30 to 33 inclusive. Will 
you state the purpose of those, and how they served 
that purpose? 

Pewee iteexpertiment 21 to 27 1 used a mixture of oil 
composed of a mixture made up of 60% No. 34 degree 
paraffine base distillate, and 40% of gilsonite, and an- 
other mixture composed of 95% Barrett No. 4 creosote 
and 5% Yaryan pine. These two mixtures were com- 
bined in the proportion of 98 and 2% respectively. 

Ol ss indicated at the head of the sheet? 

Pees, and im experiments No. 30 to 33 inclusive, 
1 used a mixture of oil composed of 95% Barrett No. 4 
creosote and 5% Yaryan pine oil. 

Q. 153. Corresponding with the second ingredient 
of the mixture used above? 
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A. Yes. My object in running these experiments, 
30 to 33 inclusive, was to determine whether or not this 
particular mixture of Barrett No. + creosote and Yar- 
yan pine was responsible for the high recovery made. 

Q. 154. And what did you find out from these ex- 
periments ? 

Pe | tound that whe amount OTe Barieit creosonm 
and Yaryan pin€oi] used in experiment 21 to 29 1n- 
clusive was not responsible for the high degree of re- 
covery. 

O, 155. “As a imatter ot fact home dovtie recovcric 
compare ? 

A. Well, they are not comparable at all. 

OmiS6” Pitese recoveries are correctly erated sien 
are they, 4009, and .099,. and llO409, and V337e 

EN cs. 

QO. 157. That is practically nothing in the way of a 
recovery 1s it? 

A. Tf would not consider it a.good recowery. Those 
oils were used in that mixture merely as frothing 
ageits. 

(). 158. Can you state what your conception is of a 
frothing agent as determined—as distinguished from 
an Of! that 1s not adrothing agent: 

A. i have rum across a great number of oils then 
in themselves do not possess the properties of creating 
noth whem tev sare agitated, but they have a quality 
‘or property of selecting the mineral from the gangue. 
Then there is another class of oils which | call froth- 
ing agents, which are capable of producing froth, and 


making the air bubbles stable. 


cn 
™I 
NI 
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(). 159. But do they necessarily gather up the min- 
eral? 

A. Well, these particular oils themselves have a 
slight selective action, but the degree of recovery is 
very low. 

POO eric iiicre 1 experiment 327 

foe yes sil, the Marhert creosote and, Y arya pine. 

Ono iiccesre toting agents: 

Eva) Y es. 

©. 162. And in that particular instance, did they 
seem to do much besides contribute the frothing qual- 
ity? | 

A. ‘They did not, or they would have made a higher 
recovery. 

QO. 163. How many oils or mixtures of oils do you 
know that will be operative in flotation of this slime 
feed of the Utah Copper Company? 

A. There are two oils—two mixtures of oils, rath- 
er, that can be operated on a commercial scale, eco- 
nomically, 

QO. 164. Are those the ones you have mentioned, the 
sulphinated oils? : 

A. The sulphinated oils and the gilsonite mixture. 

©. 165. That vou have actually used? 

ey eS: 

Q. 166. Do you know of any other oils that are op- 
erative ? 

Eee No. 1 do not. 

OQ. 167. How many different oils do you suppose 
vou have tried and investigated in your search for an 
Operative oil? 
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A. J think we have in our laboratory some thou- 
sand oils. 

QM. 168. Have you tried them both alone and in 
mixture? 

Pi NESS Sin 

Q. 1609. And these two combinations are all that 
vou have discovered? 

Eee lhat is salle 

©. 170. Have you ever had any difficulty in getting 
oil in sufficient amounts for the purpose of running 
vour plant with over 1% of oil? 

A. We would be operating our slime plant now, if 
we were able to get oil in sufficient quantities to keep 
it going. 

O. 171. About how much oil would it take per day 
io keep it going, in rough figures? 

A. Tt would take about 10,000 gallons a day to keep 
our present plant in operation. 

©. 172. How many tank cars would that be? 

A. That would be one tank car. That is just for 
our slime plant, however. 

OM7s. Foreinew thin plant: 

A. For the Arthur plant alone. 

Q. 174. And the Magna plant is about the same 
Size | 

A. Well, that is just for the slime treatment, and 1t 
would take about 1500 gallons per day for the re- 
treatment plant, and the Magna plant would take about 
the same amount. 

QO. 175. Can you form any estimate as to the amount 
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of oil it would take if you were to use flotation to its 
fullest extent in the Arthur and Magna mills? 

A. It would take 87,500 gallons of oil per day. 

©. 176. And how much reserve oil is it necessary to 
carry? 

A. We should carry at least 60 days’ oil on hand, 
to protect ourselves against any unforseen difficulties 
that might arise. 

QO. 177. Was there any other occasion besides those 
days in July, 1915, upon which you used a large amount 
of oil—a comparatively large amount—previous to 
your present operations, [ mean. 

A. What do you mean by a large amount of oil? 

©. 178. Above ten pounds. 

A. I believe during the months of June, July, Au- 
gust and September, the amount of oil we used per 
ton was near 13 pounds. 

Ono) What year : 

Bo Sey 
i MIR, GARRISON: 

Q. 180. | thought vou were not there that year. 

A. I was not. 

MR. GARRISON: | move that that testimony be 
stricken out. He was not there. 

fit eeOURT: | think that portion of his testi- 
mony should be stricken. 

Q@. 181. What can you state as to the comparative 
occurrence of these froths with small and large amounts 
of oil? 

fee Uliere is practically no difference, except im the 
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case where we used an extremely large amount of oil, 
such as a hundred pounds, the froth looked a little more 
oily. 

Qed. iat can you Say as to the eticiency of 
the results with the same amount of oil in the labora- 
tory operations as compared with operations in the 
null? 

A. Why, our mill operations have always checked, 
or even were better than our laboratory experiments. 

Q. 183. \Vhen you increased the amount of oil to 
20 pounds recently, did you make any changes in the 
plant or in the operation of the machinery? 

A. None whatsoever. 

Q. 184. You mean that you simply turned on more 
oil? 

Zee Vv Chiao prepare a means Tor takiie aston 
nage sample, but that did not change the flotation 
plant itself. The machines were not touched, or any 
of the conditions varied whatsoever. 

©. 185. Now, have you any information as to the 
amount of oil that goes off with the concentrates and 
with the tailings, do you know as to what becomes of 
the oil generally, when you are using these amounts 
above 20 pounds per ton? 

4\. In the retreatment of our low grade concen- 
trate, | found that approximately 929. of the oil re- 
jected from the plant was contained in the concen- 
trates, and about 8% in the tailings. 

CQ. 186. Did you make determinations as to the 
amount of oil that the middlings had or returned to 


the head of the machine? 
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m. Yes, sir. 

Ole 7 es lave vou amy Meures or recollection aS to 
what they carried? 

A. I have. When we are operating with about 20 
pounds of oil per ton | found about 60 pounds of oi 
per ton is in the miuddlings. 

Q. 188. That, to the ton, the middlings carry 60 
pounds of ot? 

Pye Hidisis What elavas tryin fo say. ves. 1 the 
case where we used 36.45 pounds of oil per ton for 
mre storia! teed, our concentrate on that particular day. 
contained 111.18 pounds per ton of concentrate, and 
the tailings contained 8.20 pounds of oi] per ton for 
the tailings. and the middlings contained 36.75 pounds 
mer ton for the middlings. Of course the amount of 
oi in the middlings varies with the mode of opera- 
tion. 

eis? Nom. the return of that inddline carrying 
360 pounds of of per ton—I will omit the fraction— 
has what effect on the oil supply at the head of the 
machine when you are attempting to supply 1% of o1! 
fomute solids beme treated? 

A. In this particular case where there is 30 pounds 
per ton of the middlings, we credit to the total oil 
used, 12 pounds, and that muluiplied by the tonnage 
of middlings would be the total amount of oil that 
would be credited as new oil. 

©. 190. Twelve pounds, would you say? 

A. Well, the middling takes 36 pounds per ton. 
and it would take 20 pounds of that to satisfy the mid- 
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dling—Oh, [ beg your pardon: [ should have said 16 
pounds. 

O. 191. You mean that 16 pounds would be credited 
as new oil? 

A. 16 pounds would be credited as new oil, and in 
order to get the total amount of oil that we would cred- 
it, we would have to multiply that by the tonnage of 


middlings. 


CROs wee TO 
BUS ee EIU IES: 


X-Q. 192. That figure that you gave of 60 pounds 
of oil to the ton of middiines, where did vou get that 
from? 

A iets just one particular day iat eee 
penedator pick: We had a test on March 6th where we 
used 20 pounds of oi] per ton of the total feed, and 
our middlings contained 47.29 pounds. Tf you want to 
take time for me to look through my record | can pick 
out that day. Here is another case where we used 20 
pounds, and we got +2 pounds per ton for the mid- 
dings. 

X-Q. 192144. That 60 pounds was rather an @xag- 
eeration, wasn't it, or a slip? 

‘A. No; here is a case right here—I was looking 
over imy record last night—where we used 2+ pounds. 
and we got 64 pounds in the middlings. 

X-Q. 193. Het me look at those fieuirés—Now the 


entry that vou have shown me reads “Pounds of Oil tn 
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Circulation, 4434, or 64.26 pounds per ton of circulat- 
ing feed.” \Vhat is the basis of that determination? 

A. We take tonnage samples to determine what 
uur circulating feed amounts to, and in this particular 
case it amounted to 69 tons. We analyzed that and 
found that it contained 64.26 pounds per ton of that 
reed. 64.26 multiplied by 69 should give 4434. 

X-Q. 194. And what was the total—then it is a 
Balculation, ismt 1%, of the total amount of material 
owing into that circulating feed? 

ee Certainly. \We could not take the whole 6 tons 
and determine the amount of oil init. We would have 
io rely on our analysis for that. 

X-Q. 195. What happened to that 64.24 pounds 
per ton?’ 

weet vent down through our return plant and back 
to the Dorr tanks. 

Peo eo” And then what happened to 11? 

A. Then went through the flotation machine. 

A-Q. 197. Were you building up ail the time in 
that flotation machine an added increment of oil from 
that circulating feed? 

A. The way we operated our plant, we take what 
concentrates look clean enough, and would send that 
directly to the smelter or to the bins rather and the 
concentrate coming off the balance of the machine we 
considered muiddlings, and that constituted our circulat- 
mg feed. 

X-O. 198. Well, if you were returning such an 
amount of oil you would be building up in vour ma- 


chine a great quantity of oil, wouldn't you? 
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A. Not necessarily, because about the second time 
the oil goes through the machine it would be going oii 
Hine wOrpe or CONCCHITate a; with tlie tailmice: 

N-Q. 199, And this would be just something that 
eppence at a certain imimwie and could 10t hein. 
tired 

A. No, sir, that would become constant. The ton- 
nage samples were taken every half hour and a com- 

; Lae ‘ 
posite sanipley avere taken from that sample for the 
twenty-four hours. | 

X-Q. 200. Now, what figures have you there that 
shows where that oil went to after it went through that 
machine? 

AL | hhaverno henres im this particular case It mus? 
aves come  Omimnneriestailimes (oi iT me concent ac 

K-©. 201. Wien was this experiment performed? 

AD Viet ee sot eat expeninient:  thaieacea 
actual operation. 

MO, 202 Se Wiiciiecais ti done? 

®. In Mare, 19]7. 

A=) 203. OT oehiat exear ¢ 

ei ae lee 

MO. 204. What were the oils that von were usin 
or the mixture of oils? 

A. A combination of smelter fuel oi! and American 
creosote combined in proportion of 90 per cent smelter 
fuel and 10 per cent American creosote No, 2. 

X-Q. 205. You might read the description of the 
Now sheet in the record: read tt. 


A. Durine that day seven cells, the concentrates 
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from seven cells was sent to the bins and the products 
from 21 cells were in circulation. The tailings were 
sent to waste. Now speaking of 7 cells and 21 ceils, 
that is the total number of cells in both of our plants. 
One machine has 13 cells, and the other has 15, mak- 
me a total of Zs cells. 

6-0. 206. What machine was this in? 


Poe icein ene sCOMIpOsite icsit tronmm both iWia- 


chines—this is treating low grade concentrate. 

X-Q. 207. The same natural division between the 
two machines and an average of what was gomg on 
milie two machines; is that it? 

mi LES. Sir. 

P2057 1 asi 0on to read imo the record) the dc 
scription of that days proceeding—of, if counsel will 
consent—the stenographer can copy it into the record 
and then give it back to you. 

MR. WILLIAMS: \We will ask the stenographer to 


copy both days as they appear on the sheet. 


The sheet above referred to, which was used by 


both counsel and the witness is as follows: 
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March 13 Toppage. Cia. Fe. 
Heading 414.0 4.900 6.97 
Failing 315.0 .248 
Concentrate 99.0 19.685 25.56 
Per Cent Indicated Extraction 
Xatio of Concentration 
Per Cent Solids in Feed 

Total Tonnage New Feed 414 
Total Tonnage Circulating Feed 69 
Total Tonnage Feed Entering Machine 483 

Oils and Reagents Used 
Pounds New Oil Added 7,186, or 17.36 lbs. per ton New 
Pounds Oil in Circulation 4,434, or 64.26 Ibs. per ton Cire. 
.bs. Oil Required for Circ. Tonnage 1,380, or 20.00 Ibs. per ton Cire. 
Pounds Cire. Oil used as New Oil 3,054, or 7.37 Ibs. per ton New 
TOTAL LBS. OIL USED AS NEW OIL. 10,240, or 24.73 lbs. per ton New 
Pounds Calura Reagents Used 3,266, or 7.89 lbs. per ton New 

Oil Combinations: 90% Smelter Fuel, 10% American Creosote No. 2 

Flow Sheet: 7 cells to bins; 21 cclls to circulation, tailing to waste 

No. 1 machine down 67357, No. 2 machine down 5/05/" due to broken 

table line shaft in Retreatment Plant. 

March J4 Toppage. (Ck ges 
qeading 666.0 5.450 pee: 
lailing 519.0 lS 
“Soncentrate 147.0 23.585 23.42 
Per Cent Indicated Extraction 
Ratio of Concentration 
Ver Cent Solids in leed 

Total Tonnage New [Fecd 666 
Total Tonnage Circulating Feed 68 
Total Tonnage Feed Entering Machine 734 

Oils and Reagents Us_1 
Pounds New Oil Added 10,467. or 15.72 Ibs. per ton New 
Pounds Oil in Circulation 4.250, or 62.50 Ibs. per ton Cire. 
Pounds Oil Required for Circulating Tonnage 1,360, or 20.00 Ibs. per ton Cire. 
Pounds Cire. Oil used as New Oil 2,890, or 4.34 lbs. per ton New 
-ounds Calura Reagents Used 3.985, or 5.98 ibs. per ton New 

Oil Combinations: 90% Smelter uct, 10% American Creosute No. 2 

Flow Sheet: 8 cells to bins, 21 cells to cireulation, tailing to waste. 
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X-Q. 209. These machines in all of these plants 
you have described are known as Janney machines, are 
they not? . 

oy ey ane. 

X-Q. 210. You are the mventor of these machines, 
are you not? 

i Yes, Sit. 

X-Q. 211. I now show you patent No. 1,167,076 to 
Thomas A. Janney, patented January 4, 1916, for ore 
concentrating apparatus, application filed August 10, 
1914. You are the Thomas A. Janney to whom that 
patent was issued? 

Pee Yes, sir: 

X-Q. 212. [ now show you patent No. 1,201,053 
patented on October 10th, 1916, to Thomas A. Janney, 
for ore concentrating apparatus, application filed April 
23rd, 1914. Are you the Thomas A. Janney to whom 
that patent was issued? 

Ee lain. 

MR. WILLIAMS: I offer these patents in evidence. 

MOS KREMER: lL object to them for the reason 
that they are incompetent, irrelevant and immaterial 
for any purpose unless it is to show a picture or cut of 
the apparatus. The contents of the patent has nothing 
to do with the matter in issue. A photograph of the 
machine might be admissible. 

ee TCCIAAIS: | would like to state the ptur- 
pose. 

THE COURT: What purpose, other, will that 
serve, Mr. Williams? What have you in mind? 

MR. WILLIAMS: They serve the very important 
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purpose of showing that all of these operations that 
have been described at such iength by this witness and 
are said to represent the prior art have been carried 
on in a modern machine invented by Mr. Janney long 
after the art of flotation concentration became a part of 
the knowledge of the world by reason of the patent in 
suit. 7 
Pek | Phere haawbcens no prootermal 
that was the cause of the result. The cause of the re- 
sult. as the witness has testified, is the use of a certain 
oil wpon a certain ore, and was not the method in which 
the work swas carricd on. | started to say, ~experi- 
ment” but it was not an experiment it was an opera- 
“On. Ht hasenoulmmeron carth to da wit it 

THE COURTS that is your clan Wew ashe: 
have a right to make their claim. 

MR. KREMER: If they desire to introduce that as 
dapat Chichi sdelcmescewe will adit i 

ae COU si eirer have a right (Oso te ion 
Chose CX MMi Oen me Objection will he vowerrileds 


NR IRS MS eit ception. 


Patents aduiutted in evidence and marked 
PIA EN Ci Ss a eee Ss 33 and 3H. 


N20, 213. STR Wakes: Generally, trem liest 
of these patents, #1,167,076, is for the large sized com- 
mercial machine, as vou made it originally, is that 
right? . | 

cs ie 


oe 
N-Q). 214 \ud) the second! issig. rae alent 
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PS hat wears the first patent. 

Pec Zio, No 1201053 on wiiel: the ayplica- 
von was first filed? 

Oe eee 

eo ate your test machine. is it not: 

Re eR Sit 

P2178 NOwe Concrally) when did you first 
Poeett Work i a practical Operation, the Machine ot 


Mice larce Size shOmar in your first issuc of patent, 


ee 
memeraily; about wher: 

A. [{ think it was in July of 1914+—or [| think it 
fee in the early part of 1914. 

ReOe2io. Phe cart part of the year 191-4? 

Bee 1 es, Sil, 

he) 219. Aad as to your other patent on whicn 
Siemeappication wyas first filed, when did vou get 
Peat apparatus first working? 

Bem iit was ta the latter part of 1913. 

pee) 220 hen, there is another type of machine 
Pee iis been testitied about, your machine with 
Peciaiatic arrangement, compressed air going 
modell 2 coarse ineditm m the Spitzkasten, that | 
Meee it is a faicr product, isnt it, later improvement 7 

Semeeeveveloped that machine, | think it was if 
ere year co iieecdecua) Operalion My 1c iaaeer 
poorer 19lP in a sort af an experimental way. We 
Puc it in actual operation at the Chino Copper Coin- 
mos tne first time, if | remember’ right, for laree 
Bee operations, | beheve it was.in fume or July of 
ONE 


2590 <Afinerals Separation, Limited, et al., vs. 
Weimas o Jammey- 


MEQo 21, iat Was met alter Tne NN tec 
ie Wace te et + 

a Ves Ge 

Beye 2 hor have ay eri eee 
Micies. tortion miveniies. thin tise 1 ee 
ee aeci iil im cvidence, live you? 

ee On aveamot. . 
he@. 226. (i fact. sou never “iayeneed— 


arent oy aier imeeacitial isctic “Gt “rarcmic = iva 


REQ), 222. El these patents “are your iicst ine 
ventions in flotation machines? 

Ea UNS uke: 

PO 22 Oe CSCC Othe Cremer es 
delemdantc seciibit 31, scries of results obtained trom 
commercial experiments on low ecrade concentra 
you testitiediio given dates when the expcrinieuec 
Cae Cor rictmonem ac you Cave Onl one oF ica 
Piles OU tOmst trey icin il series 


\ 


a. Experment No. 1 was made on the day siiit 
OPeriar cy SUti ol eo. 2 on arch 291) (aad 
ran twenty-four hours. lixperiment No. 3 was on 
the 28th of March. No. 4 was on the 27th. No. 
5 on the 26th N66 Was on the 2sth. WNoo a 
Was on the 2c NG. & was on the aitemioon sand 
might sliit cf March 30th. lxpermrent No, 9 saa: 
mate on April lst) 1917. laxpeninent io, 10 aaa: 
made on Aiarch 3ist, on Whe anternoom enchant 
shift. No. 11] was en om Mipril 2nd ok aa 
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on April 14th. No. 13 on April 3rd. No. 14 on 
April 6th. No. 15 on April 5th. No. 16 on April 
Eth—] am not sure. I will have to look it up to see 
whether it was on the day shift or the afternoon. 
And No. 17 was on the day shift of April 5th. No. 
18 was on the afternoon shift of Popuiieii aad No, 
MON was Also om) the aiternoon “slutt on April Sth. 

X-Q. 226. They were successive experiments—any 
space in between? 

A. No, sir. 

MO. 227. Couldut hawe been? 

ee Ones! i. 

Re Ow.) ow, Noo 207 

A. No. 20 was on April 7th. 

PeOQee2o) 1017: 

Ao OI eS sie. 

X-©. 230. How many experiments of the char- 
acter of those described on April 20th, of the samc 
general character, that is using those oils, sixty per 
€ent simelter fuel and forty per cent Jones oil, did 
yOu carry on? 

See, at tice ttine plant that is all we car 
iPedeon, but at the Maena plant they carried it on 
for several davs | believe. 

X-Q. 231. You have not made any showing of 
this experiment on the—what is it. the Magna plant? 

wee iavcna plant. Mo, just testifvice to the Ar 
thur plant results. That is all this tabulation covers. 


Om o2) on. | note that on experiment 3) 
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your circulating oil is undetermined or was not given 
UMemmemertiments 1+. 15, 16 andi t7. WNiny is thai 

Soe Uetiose days we, aniommnatel,, eo im7ixedsiny 
in the samples that were taken. Aly instructions were 
not carried out and | did not know it until several 
days after the test was made. 

No), 233. Yotir samipics got mixed so that you 
Cou donot be sure Of tice wesulis: 

pees bite bon cidsng mae the simeiires amie: 

MeQ) 23+. SNows In ikine= "te. (cichlacine aot 
samples for experiments 18 and 19, how did you 
make vour computation for those soluble constitu- 
ents of the oils that had gone into solution? 

i\. The way we determine the amount of oil in 
Wiese Samnples was this way: 7. sample Weis araom 
Te eCimemapemand was (dried Over «stem laa 


and we tried not to drive 


ailewve (riedenom to diy off 


Cli ins Or tlecmie iter ONS, and ac iar eso lite Ie 


Cdge Goce none Gisihe mls were driven ili “hy etlie 
steaar atl, as the teniperatnre couldn t vers “well tect 
over 100 degrees C. A portion of the sample was 
then taken and placed in a flask that had previously 
been weighed. We added to this sample some petrol- 
Gumi cther ard placed stopper @r cork inthe Wick 
Seda Re Seay anh ihe Ct Ue 

NO. 23a, (i is to Sas A apa iS ine il 
the witterial is cxaporated aid oes yy wind wien 
condenses and goes back to where it started fron? 

Ae Wess sir.” Wis lasik wits Spiced eerie aia 


plate and allowed to boil Tor some time until we 
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thought all the oil was in solution. Then we took' 
that sample and decanted all of the filtrate off and 
then rewashed the sample until we were sure that 
all of the oil had been extracted and was filtered. 
We then took the filtrate and placed it under another 
condenser and then we drove off all of the petroleum 
ether by means of the heat derived from a steam bath. 
That is, we tried to keep our temperature under 100° 
C. And we continued heating at this temperature 
until all of the peroleunwetite: hadwbeem «driven oil. 
The flask was again weighed and the difference in 
the weights was considered the amount of ot] in the 
sainple. We went through the same routine on that 
same sample with benzoil. We did that because we 
found that petroleum ether would not dissolve the 
coal tar oils, and then later we washed it again with 
aicohol in the same manner; and the sum of the, resi- 
dues from cach determination was added together 
to determine the total oil. 

BeO. 236, ell your B\merican creosote Now 2 
contained something else besides oil, didn’t it? 

A. Not to iny knowledge. I[¢ contains napthatene, 
Tee lite traction of coal tar. 

pee 257)) ow about plicnols? 
Pemeteprcsume there aré some phenols in it 
re 238. 


Pod 


of phenols, a very substantial proportion of them in 


Isn't there usually a large proportion 


creosote? Can't you tell me about this creosote. 


what proportion of phenol ‘z a eae. 


peers? and what proportion of oils, insoluble ? 


a 
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AN edo not determine them a5 pleirols, 94 e 
defemiitemom ils as tar acids. Wvow, 1 ain mol 
chemist enough to know just what those tar acids are. 

eee. SV ivell, civemne our detemmmanon: 


pee tar acid value of the American Creosote Ni, 


bu 


was 4.4 per cent. 

X-Q. 240. Now, did you make any determination 
of the solubility or soluble parts in the proportion 
ised? 

Fi. No, we have 1ot. 

N-Q. 241. As a matter of fact, vou know that 
phenel and cresol are soluble frothing agents? 

fee! shave heardothey arc. 

Mey. 242. Pave youvever tried thei 

Pe Ot Ot Aiea pure stalemimeravcmn 

M-O. 243. Don't vou know whether they are or 
not? 

®. | saw you people use them in Woaliineton, in 
(ae \Vilinineton. case. 

X-@. 244. Well, vou saw us use them then? 

oe ce 

N-QO, 245. As soluble frothing agents and pro- 
Cieiie Trot, itinibetinal, dics tet 

ee Y CS amit. 

X-O. 246. Now, as to these soluble frotintug agents 
(ie secre present aii Whe . Bunciican creo ore wailine 
vour determination does not tell us anything about 
tet. what became of hat, witb pronorion wiieiia 


appeared in the circulating load? 
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A. We didn’t make our determination to try to 
find out what particular oils were returned in the mid- 
dlines. \We were just trying to find how much oil, 
Peeardiess of the kid, 

X-Q. 247. Well, these would not come within your 
determination of oils, would they, these stbstanccs, 
phenol and cresol? 

A. 7 don’t think they would evaporate with the 
water. J] think the boiling point of phenol and cresol 
is a little lighter than that of water. 

X-Q, 248. Well, but did you take a great bulk speci- 
men of the water so that you would keep all the phenol 
and cresol that was circulating in it? 

A. Yes, sir, that was taken in a bucket so we would 
eer everyiling. 

X-Q. 249. So you rather think the phenol and cre- 
sol in your operations were determined in weighing 
oils? 

Pe | do. 

X-Q. 250. Now, in your plant how did you handle 
ihe water, did you use it over again? 

A. Not the water that has been through our flota- 
von plant, we don't. 

Pee 25!— Vie water that goes off with the tailings 
of the flotation plant, does that ever get back again? 

A. Well. I presume it does. It goes out in a large 


held. [ don't know how large it is, but it looks to me 


like it was a couple of miles square—and the water is 


returned, or a portion of it is returned. 
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X-Q. 252. Well, then, you do use the same water 
over again? 

A. Not at our plant. [t goes to both plants. We 
have one central pumping station. 

X-Q, 253. \Well then, the water from the two plants 
goes to this great lake or pond and there you settle 
out the solids and then that is pumped back and used 
over again, is that right? 

A. Yes, sir, but the amount of oil in proportion to 
the amount of water we use at both plants, I doubt 
very much whether you could find a trace of oil in the 
water, 

A N-Q. 254. That is to say there 1s so much 
water that comes from the plant that has not been 
through the flotation plant, is that the reason? 

Sy ect, 

Ne Oe 2soe) Ontiatreven now, wwitin these lagen ie 
tities of oil, vou think there would not be a trace of 
ail worth speaking of im the water? 

A. | doubt whether a chemical analysis would de- 
fect, 

X-Q. 256. You never have made any determina- 
WoNs ? 

he Now sit, erent im both plants between ani 
and forty thousand tons of ore a day, and for every ton 
of ore that goes through the plant we use one gallon 
per minute per ton of ore per day, so that would be 
1440 gallons per ton of ore per day. 1440 times 40,000 
MOU Make Cle Amit Ol Ey auels 

X-O.'257. In your table; defendants “axles 
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you have “reagents, total pounds” in one column and 
“pounds per ton” in another column. What are those 
reagents ? 

A. It is an alkaline reagent. 

NeOe Zoo) Such As? 

Pe i ecmmecch you jist exactly swat Dr. KMhaugh, 
elicimistot the University of Wtal says it is. It is 
made by boiling a mixture of lime, sulphur and caustic 


soda together, and Dr. Ebaugh says that—mixtures— 


that it forms a compound of no one definite mixture, 
but is composed of calcium, thiosuiphate, calcium sul- 
phide or polysulphide in solution and also sodium sul- 
phide and the thiosulphates. , 

PO. 250. Do you use that miost of the; 

m. Yes, sir, we used that entirely in the treatment 
of our low grade concentrates. 

‘X-Q. 260. And that is the whole of the “other re- 
agents”? 

Bem Coo et times swe Mave used as a drothime 
agent a mixture of sodium sulphide and rosin. 

x-Q. 261. And would that be in other reagents? 
Would that be in the “other reagents” column? 

es No, we didnt use that during these tests. 

X-Q. 262. So that in these tests, vou used these 


used this peculiar substance that was made out of— 


you 


Peo yes. sir, 


@iierenpon « short recess was taken.) 
| 


X-Q. 263. 1 think you want to make a little cor- 
rection. 
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A. Before recess | mentioned that Dr. Ebaugh was 

at the University of Utah, but I think now he is doing 
private consulting work in Salt Lake City. 
_ X-Q. 264. Now, let us take experiment No. ! on 
defendant's exhibit 31. The amount of the oil that 
was fed into the machine was 1.6 pounds to the ton of 
solids in the feed. Is that right? 

A. 1.6 pounds of oil for every ton that went into 
the machine. 

X-Q. 265. That is, you fed into the machine 1.6 
pounds of oil for every ton of solids that was fed into 
the machine at the entrance end? 

ue Vics, 

X-Q. 266. And then this next figure, 1.39 pounds 
per ton, that is figured on what? 

7 Onmihesorieimal feed plus the cincilating faa 

X-Q. 267. That would be the total amount of solids 
eoing through the machine from what point to what 
point? 

Ao Prompeinerenmlcitier to the lasticell: 

X-Q. 268. And how many cells? 

A. In one machine we have 13 and in the other one 
see have 15. 

X-Q. 269. And how many emulsifiers ? 

A. Two emulsifiers at the head of each machine. 

X-Q. 270. Then under the heading 


oe? 


“Total new and 
circulating oil,” we have per ton of new feed, 7.91 
pounds. Flow do you determine that? 

A. That is determined by multiplying the 151 tons 
times 1.6; that would give you the total oi! added to 
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the machine. Then our circulating tonnage was 23 
tons, and that was multiplied by the analysis—that 1s, 
the amount of oil determined by analysis, in that cir- 
culating feed, by the circulating tonnage. 

X-Q. 271. How was that determined. 

A. That was determined just like I mentioned be- 
fore recess. 

X-Q. 272. From the total material, water and sol- 
ids, or liquid and solids which was moving back in that 
circulating feed? 

Ee GS. 

X-Q. 273. Now, what was the proportion of oil on 
the concentrates that were delivered by that plant in 
that experiment? 

Peeelehavent that feure. 

X-Q. 274. Was it measured? 

on NOrsilicroil inuiie concenerate, 10. 

X-Q. 275. Did you measure the amount of oil in 
the tailings? 

A. No, sir. 

X-Q. 276. Then apparently with a feed of 1.6 
pounds of oil to the ton of feed, you jumped in the 
plant to 6.87 pounds to the ton of solids flowing through 
the plant. [s that right? . 

Pe es, 10 6.67 patnhds. 

X-Q. 277. Do you regard the determination that 
you made of that as a reliable calculation? 

Ee «YS; Sir. 

X-Q. 278. But you can not tell us where that oil 
went to afterwards? 
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ee omminea nol 

MO, 279" At what time during the operation was 
that measurement taken? 

A. That figure was calculated from a composite 
sample made up of samples taken every half hour dur- 
ing the day. 

X-Q, 280. During the 8 hour run? 

a fee 

X-QO. 281. Did you make up a composite sample 
before you measured—Pid you measure the individuais 
Oi} ai ecomponite, 

Rm. MNO, sir, We had a cutter—| think i had @ham 
inch opening in it, and we passed it across the stream, 
and we would take the contents collected and put them 
ina bucket and let them accumulate for 8 hours. 

X-Q. 282. Now, | was not able to understand your 
description of these plants. Have you any flow sheet 
or drawing that would help us to understand? 

A. No, [ have not. 

X-QO, 283. You could supply a drawing that would 
represent the condition of these plants, couldn't you, by 
way of a general diagram, so as to make your deserip- 
{ion clear? | 

a. If you will get permission fron ii hay Ce 


Gemmell, the manager, of the plant, T will be glad to 


do so. 
X-Q. 284+. But vou have described it? 
Bie NCS. 


X-Q. 285. | Gould liketo have you desembe ty 


piciine 
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A. lhaven't that authority. 

X-Q. 286. Are you willing to draw the picture? 

A. With pernission from Mr. Gemmell, I am. 

X-Q. 287. Did you get his permission to describe 
the plant in your testimony ? 

ioe oe bi li itave weccived instructions ilat | am 
not to give out any flow sheets of our plant. lf I drew 
you a plan of the mill, | would be disobeying my in- 
structions. 

NO 250) | dont want the mull) want the fota- 
tion plant that vou have particularly described. 

A. | think | can get that authority, to draw you 
that. 

Pi CO Doon smply want a diagram of 
the flotation cells and the direction in which the pulp 
Hows and where the middlings are returned and where 
Bamie Of if @oes to the cleaner, or @vhat? 

MR. WILLIAMS: Just a pictorial representation 
Of each of these plants so we can have a concrete rep- 
resentation of the plant. 

Bees) Sey MR SCOTT: Is there amy objec- 
fion to making a sketch of the flotation cells with ar- 
rows showing which way the pulp flows, Mr. Janney? 

Pe Pe think not. 

Pee Oe ie LLIN S: Well, male that 
sketch of both plants, and then we ean understand one 
from the other, just of these flotation plants: of course 
vou have no such drawing now ? 

Poeeeso, | havent. 


A-©. 291. Now, will you supply specimens of the 
oils that you have described? 
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A. I will. 

X-Q. 292. And also a specimen of your ore, reduced 
fordmarrenr ich size: 

A. Icannot give you a representative sample of our 
ore, because our mines cover some 720 acres of ground. 
and the steam shovels may be working in one part to- 
day and another part tomorrow. I can get you a saim- 
ple, but I don’t know that it would be representative of 
our ore. | 

X-O. 293. Couldn't you get a sample representative 
of what you used in the experiment that you have de- 
scribed ? 

A. I can give you samples of our slime feed, but 
that is ground pretty fine. 

X-Q. 294. You have those with you, haven't you? 

Peel have some of that pulp avith me, yes. 

X-Q. 295. Well, let us have samples of your slime 
feed, and then try and procure from the mine a speci- 
nen as near as possible to what you used in your ex- 
periments, dry crushed to quarter inch size. Will you 
do that? 

A. Iwill do that. Now, in giving you: these oils, [ 
don't know that I can give you the exact oil. When ! 
left the plant the sample | took was taken from a tank 
containing some 14 or 15 thousand gallons of pine oil, 
and since then some oil has been put into it, and it may 
not be an exact duplication of the oil that | used. That 
holds true with respect to all other oils. I will give you 
what the manufacturers furnish as American creo- 


caveyiat Naryan pie and soon, 
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ree.) hat iss toncay, it the imanutacturers 
have varied the grade since you did these experiments, 
you won’t be responsible for it; is that the idea? 

iia Unet is the idea. 

X-O. 297. Well, that will do for that. Now, I don’t 
know that I quite clearly understood—\Vhen you were 
making your oil determinations did you de-water your 
sample ? 

i Vemlidid@notwmwater and oilvere taken down to 
dryness over a steam bath. 

4-0, 298. So that it was a determination of the 
whole amount of the material that was flowing? 

PO Ness sir. 

X-Q. 299. Did you make any examination of the 
petrolic ether and the benzol that you used for the pur- 
pose of determining whether there was any non-volatile 
matter in that? 

A. We purchased our petrolic ether and benzol from 
ive Nine & Smelter Supply Co., of Salt Lake City, and 
they were purchased as chemically pure products. 

FeO. 300) iter exiibit 31,0n your exlibit 32 1 see 
that there is no experiment corresponding to the last 
Gxperinent on Exhibit 31. Why didnt vou make 
that— 

A. I don't quite understand you. 

X-O. 301. In exhibit 31 your last experiment was 
one in which vou used those oils, smelter fuel and 
Jones oil alone, without any of the oils that you 
edileg siratmne ols. In exhibit 32 there is no such 


eferarent described; that is to say, vou do not 
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“Cpa MeCetces Our paralline Gistmate amd Giisomic 
ond Cee tev would 5 alone, Did) you make 
ot ee criment : 

Peeieiave tone alin the tboraton) hue eomsin 
(emeueracticc. | Was pressed for tine, and lee 
Homies time to do tinat) UM was fain to assamic 
Uiemeat ie creosote and Varvan pine wonld snctrd: 

but the mixture together would, that the Gilsonite 
mixture was evidently plavitie a very important part. 

Se) 3020 Le yone lave nor tied ions ianee 
scale, and you don't know what would happen on a 
lisce scale acea base ol trial: 

AgNO} ldo mic. 

X-Q. 303. When you deseribed the material which 
vou called slime feed, you said 75% would go through 
a 200-inesh sereen, and you did not supply any other 
particulars of the screen analysis. Can you do so, 
and if so, will you? 

Pe \coelediave =) scrcéen analysis Nera lice! 
Hig is iaitleenepresemtacive. [lis SCreemeaiicilciseace. 
taken for the month ot January, Wl7, of our tota- 
tion heading 

MEQ. 308. |nist civeyit. 

Ro 12 of} 19 oF this nilerial passe thinonen 
a 2&-mesh sereen and remained on a 35-mesh screen. 
2% missed throuel: a 35-iesh screen and remained 
on a 48-inesh screen. .1574, passed through a 48- 
mesh sereen and remained on a 65-mesh sercen. 5.94 


passed through a 65-mesh and remained on a 100- 
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mesh. &.79 passed through a 100-mesh and remained 
on a 150-mesh. 7.63% passed through a 150-mesh 
and remained on a 200-mesh. 75.46% passed through 
a 200-mesh screen. 

Peo Oe tow cine me the scree analysis 
ef the low gerade concentrate which you used. 

peeeeO; Olen. on this material passed through 2 
28-mesh screen and remained on a 35-mesh. .27 of 
1%; passed through a 35-imesh and remained on a 48- 
mesh. 1.97 passed through a 48-mesh and remained 
on a 65-mesh. 12.099, passed through a 65-mesh 
and remained on a 100-mesh. 21.93 passed through 
a hundred mesh and remained on a 150-mesh. 27.33 
passed through a 130 mesh and remained on a 200- 
mies) screen. J3G.3007 passed throtiel a 200-mesi 
pcrce?. 

Be 30) Wea these scicens were of aviat stand 
ard? 

pele, were fyiers standard screen, i which 
ie eratio Of Openings was 1.414. \ou can have these 
ee ot Ou Malt them, There is one screen there 
tae | Have not testified to, 

pe@ 507. “Which one is that? 

See i ie concentrates. 

Wee eee Give the screen analysis as vow lave 
Of the other material. 

Bee tis Sereen analysis that | have now is the 
concentrate produced from our slime plant. .08 of 


1‘, passed through a 35-mesh screen and remained 
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on a 48-mesh. .259¢ passed through a 48-mesh 
and remained on a 65-mesh. 1.57 passed through a 
65 and remained on a 100-mesh. 4.20 passed through 
a 100 and remained on a 150-mesh. 4.61 passed 
through 150-mesh and remained on a  200-mesh. 
89.29% passed through a 200-mesh. 

Pe 00D eB MR. SCOTT: © 18 that the cage 
centrates from the slime flotation treatment ? 

te 6 eS. SIT, 

POM S10 ie WILL TANS: Gat a6 ara 
Gilsonite o1] that you have mentioned? 

fee GilsOmite tcc teig in a solid tomm Jt isesoirds 
hydro-earbon, which comes from the Uinta Valley 
Hite smOuniciimpligme:= Utah, I believe 

0) Si ee sd i ic tite material ace i ic dicey 
out of the ground? 

A. Yes. 

<0) 3122) Wiiateis iis General nature: 

A. It looks in appearance like asphaltum. This 
sainple of Gilsonite that | analyzed or had analyzed. 
Gather, Wass Diacwmmmmappedrance, wWwitlr ~2. “Wetaie 
lustre, very fragile. | subjected it to a distillation test 
cud pound Uist wiecimeamed: 50.5555) 01 oil) ly wwelame 
The oil obtained from this distillation had a gravity 
of .6704. The color was deep red, and it becomes 
dark upon standing. The odor was very disagrecabic; 
it had an odor of decomposition, with no sediment 
present, and very shehtly viscous. The analysis show- 
ed that all the oil was distilled off at 350 deg@recs cen- 


tigrade. 
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x-Q. wa What was the other material besides 
oil? 

Pee conte iiow.  Aiiter we distilled off all the 
oil, the residue looked like coke. 

X-Q. 314. And it was distilled at what tempera- 
ture? 

A. The report shows that the maximum tempera- 
ture was 350 degrees centigrade. 

X-Q. 315. You would call the material tar, wouldn't 
you, that you had left after the distillation—the 
solid material that was mixed with the oil? 

A. The cinder—it could not be Ike tar, because 
1 said it was fragile, while tar is soft. 

X-Q. 316. Was heat used in any of this work 
that you have described in the tables that have been 
put in evidence? 


A. You mean the tables of the experiments? 

X-O24Well, we will take first the experiments: 
was any heat used? 

Eo No. 

A-Q. 318. Now, as to the operations extending 
ever the period that you have knowledge of, was 
Meat used at times or all the time? 

ieee ich table are you reterrine ta: 

FeO. 319. Exiwbit No. 30. 

A. I haven't got these marked, so will vou kind- 
ly read the heading? 

X-Q. 320. “The Utah Copper Company, Arthur 
Peete february Ist, 1915, to April 8th. 1917." Now. 


Pe NS : 1 . = u A si 
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confine the question to what was done when you were 
cre mimo lO was heat suscd =a ame time. aindeiiece: 
at what time? 

Sweeieavas at the (oNit “in Mebriairy, 191s. 
pieviowe to that tie, im the iatter part of 191 ae tad 
tried heat, but it did not help. 

X-O. 321. \WWh are those operations ginen as 
commencing in February, 1913? 

ee Winat 1s wien Gee “ctually stinied tom aperte 
flotation at the Arthur plant. 

X20) 322. \v iat axes done witht “the inareiial 
which this plant received before—with the material 
Gi the erade and cliacter thai this slant ,ecemved: 
before this Hotation plant was installed ? 
erade 


c 


MON shipped 1 te the smelter as a Wow 
colcentrate. 

X-O. 323. Mixing it in with a high e@rade concen- 
(ace, 1b Stlppoge < 

R. Wie fool part of 1 and mined it im with wie 
iiipeeinde scemecntvates, Ou sinelter “conenician. 
sac that We are penalized 11 ong imsOlulbie exceeds 
Oli gro, ain tiiewcomecmiraes as tiade I, Ote gis 
ishing tabie, generally contained a higher percentage 
of iron than msohible, and we would nux some of 
this low erade with it, so that the tron and insolu- 
We wrenil practically balauaee, | new paleivee oO! ite on: 
erade concentrates we msially sitjppedietosthe sirmcites 
As ote ign Geraderclingee Was elie) ie) certain 


figure, and we found it would he chea@: ide gael) 
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fee Wee lame to ae Ai Ol OU COncciitrate pci- 
alized. 

Pee A eat OF themireatiient thai you 
eave this material in the flotation plant, what hap- 
Pomed imecincral as to te value: 

Bete perccadehe wale ch 1c 

Owe ee vei,  iiatenially did i Gt: 

Pec ee cmon mote be eine sitit at «lid 
Ot, 

X-Q. 326. Well, as far as your knowledge goes, 
miner livre tried the result of leat letore these 
operations were started, heat was not used during 
these operations, is that right? 

oe ey . 

X-Q. 327. And { presume sometimes vour water 
is pretty cold? 

Pe sects very cold sim the winter time: 


PEO. 326. What did vou do with the slimes hefore 


~~ 


vou adopted flotation ?' 4 


Boe c iteated it On wanners: 

om) 227, ile same character of slimes that are 
now treated by flotation? 

mB. (Practically the same. 

OO) 330. What—with what sort of recoveries, 
we will sav, as compared with flotation, and shorten 
ite tp). 

ee lil remember correctly, we made somewhere 
in the neighborhood of 54 or 55% recovery on the 


Seal Gies: 
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X-Q. 331. And by flotation you made what? 

‘A. Wrell, we are not treating the same product. 

P0502.) Flow is the product ditierent now? 

A. The product differs now inasmuch as [ believe 
our slime now is a little finer than it used to be. 

X-Q. 333. And what sort of recoveries do you 
make? 

A. Now? 

X-Q. 354. Weil, [ don’t know whether you are oper- 
ating now; but in general, what have you made*with 
flotation? 

A. After we discovered that sulphinated oi] men- 
tioned, our recoveries ranged up to 90%. 

X-Q. 335. Are you using that now, that sulphinated 
oil, at the present time? 

ie | CS: 

X-Q. 336. What amount of oil are you using im 
that operation? 

A. It is in the neighborhood of 1.4 pounds per ton. 

X-Q. 337. Does your ore contain any oxidized ma- 
terial? 

A. About 2% of our copper is in the form of an 
cpanel, 

X-Q. 338. Do you recover that? 

A J MUGEN TOI, 

X-Q. 339. In general, what is the nature of your 
Oley 

A. Our ore is an altered silicious porphyry with the 
niineral finely disseminated throughout the mass. 

X-Q. 340. And a fair average of the copper con- 


tient? 
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A. The average copper content of our ore body is 
1.46%. 

X-Q. 341. And what are the upper and lower limits 
of the material that you treat—that you mime and treat 
and mill? 

Peltvanics bemveci lvand | Sper cent. Where have 
been times when the ore has been a little higher than 
that, but it won’t average that. 

X-Q. 342. In exhibit No. 30, there are no weights 
of the dry product as I understand it; why is that— 
that is, the Utah Copper Company, Arthur patht, oper- 
ations from February Ist, 1915, to April 8th, 1917? 

A. Probably when I asked for those tabulations I 
had no reason for asking for the tonnage of concen- 
trates produced. That tonnage can easily be calculated, 
though. 

X-Q, 343. Make a calculation of that, please and be 
ready to give it to me later on. 

A. Of the total,-or for each month separately? 

X-Q, 344. Each month. 

ie SCOR I> A tabulation of that, if it can be sim- 
ply calculated, why should the witness be called upon 
to do it? It shows on the face of the table. 

X-O. 345. Can that calculation be made from the 
material that is given in this table without any addi- 
tional material whatsoever ? 

A. Absolutely. 

X-Q. 346. I think we would like to have your caleu- 
lations because it is a necessary supplement to the in- 
formation that vour table gives? 
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A. Li Mr. Scott has no objection | will. 

Maik CO Ts nave no objection. 17 you saantan 
be a calculator for Mr. Willams. 

X-O. 346%. MR. WILLTAMS: One other point 
about sulphuric acid. In anv of these operations was 
SulIphiriG acid ised, 

Seem our Sitme plait. 

B= 47) In your shine plant 

EN fe cis | 

N-Q, 348. Does that show in the table? 

me es, sir, think if does. \ es) 1h Shows seein 
was used. 

MRO AVIAN S: | hbeitere Judee Garrison ould 
like to ask a question. 

MR. GARRISON: With your honor’s pernission, 
| would fike to clear up one matter, that is im doubt in 


niy mind. 
GROSS EX Miao 
Eye Un isons 


X-O. 349. Won't vou take this sheet which has been 
admitted in evidence and marked defendant's exhibit 
3i—would you rather use your own—refer to the first 
Cxpermuent. | hevicet shows that there were lolli, 
tons, does it not? 

Re Vee Sil, 

N-O. 350,° And ti sites that voussedt 1G0 alec 


f 
eo NCS Bie 
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X-Q. 351. Which makes a total of 242 total pounds 
of oil used? 

A. Yes, that is new oil used per ton. 

X-Q. 352. No, no, answer my question just as [ put 
it. (Read the question please. ) 

A. That is what I am trying to explain to you. 

MR. GARRISON: Just say J am wrong if I am 
wrong. Just read the question please. 

A. No. . 

MR. GARRISON: Read the question please. 

(Question read as follows: “Which makes a total 
of 242 total pounds of oil used ?’’) 

X-QO. 353. You say you took 151 dry tons, is that 
correct ? 

Ewe Yes. 

X-Q. 354. And to that you put in the plant 1.60 
pounds of oil? , 

nee CCS: 

X-Q. 355. That makes a total of 242, does it not? 

A. It should make it. 

X-Q. 356. Well, does it? 

A. I haven’t checked up the figures. | don’t know. 

X-Q. 357. All right, then, take a pencil and check it. 
It doesn’t make it quite; it makes 241.50. I am not go- 
ing to trip you on that. 

A. Well, if it was 241.50 we drop the five and call 
it 242. 

X-Q. 358. It is 241.60 as a matter of fact. [I am 
caring nothing about that. Now, did you at any time 
in that day’s operation add any more oil than 1.60 per 
ton, reckoned on 151 tons? 
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A. At any one minute or any one hour? 

X-Q. 359. Read my question please. 

(Question read as follows: ‘Now, did you at any 
time in that day’s operation add any more oil than 1.60 
per ton, reckoned on 151 tons?”) 

X-Q. 359144. MR. GARRISON: Isn't that ques- 
tion plain? 

A. Ican’t answer that accurately. 

X-Q. 360. Why not? : 

A. Because I do not know the rate of flow through 
the machine; it might have varied from hour to hour. 

X-Q. 361. I am not asking you that, sir, 1 am ask- 
ing you in the whole eight-hour run did you ever add to 
that 151 tons more than 1.60 pounds of oil? 

A. Not of new oil. 

X-Q. 362. Then there never could be in that plant on 
that day by reason of anything that you did any more 
than 1.60 times 151, could there? 

Pe Less 

X-O. 363. How would it get in there? 

A. It would come back in the form of nuddlings, 

X-Q. 364. But, my dear man, if you only put 281— 

MR. KREMER: [L.et the witness answer the ques- 
tion. 

MR. GARRISON: [am not quibbling with him. 

MR. KREMER: We waived the formality of one 
counsel cross examining, without any question. 

THE COUR]. Ele is puzzled: lhe’ wants to .clear 
Itaranps . 

MR. KREMER: Counsel should not be puzzled. 
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MR. GARRISON: The court has said that I may 
continue. I have no desire to argue with him. 

X-Q. 365. Now, Mr. Witness, if you never put, dur- 
ing that whole more than 241 pounds or 242 pounds— 
let’s take your own figures—of oil into the plant how 
did any more oil than that get in the plant? 

A. Why, it could stay in there and keep in circula- 
tion. 

X-Q. 366. Why, certainly it could. But how could 
any more than 242 pounds circulate? 

A. 1| don't think more than 242 pounds was circu- 
lating. 

X-Q. 367. Precisely. Then there was never more 
than 242 pounds of oil in that plant during this eight 
hours, was there? 

A, Why, sure there was, the new oil plus the amount 
of oil circulating. 

X-Q. 368. But if you never put more than 242 
pounds in that how could more than 242 pounds cir- 
culate ? 

Pweroccalise we are not rejecting the 1.6 pounds of 
oil in the tailings. 

X-Q. 369. I don't care what you are rejecting and 
what you are keeping. If you didn’t put more than 242 
pounds in oil in your tank how could any more than 
that circulate, by circulation, rejection or any other 
thing. 

THE COURT: Probably the witness does not un- 
derstand you. , 
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MR. GARRISON: Will you honor put it to him so 
he can understand it. [ don’t want to argue it with 
him. 

X-O. 370. THE COURT: You think there is other 
oil than this 42 pounds, as I understand it? 

Reo 571, MER GARRISON. Vou lind) ae 
total of dry ore, didn’t you? 

Ewe es. cit. 

X-Q, 372. And you applied to that 1.60 of oil, didn’t 
vou, during the whole eight hours? 

Poe Yes, 

X-Q. 373. And you never put any more oil in than 
1.60 times 151, did you? 

ee Oo acite 

X-Q. 374. Well, then, the total amount of oil that 
ever got in that plant that day was 242 pounds, 
wasn't it? 

AB) VY es.sir 

X-Q. 375. Now then, how was it possible then for 
any more oil to circulate or be in there than 242 pounds? 

A. There must have been more oil in circulation 
when we started this test. 

X-O. 376. Well, then, this whole table is perfectly 
illusionary and useless, isn’t it? 

A. No, because I show the total amount of oi! that 
went through the machine. 

X-Q. 377. But the total amount of oil that went to 
the machine according to this table is 1.60 on 151 tons, 
isn’t it? 

A. No, | said there was some oil in circulation be- 


fore that was put into it. 
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X-Q. 378. Well, then, this sheet is entirely illusion- 
ary? 

A. I didn’t say we only used 1.60 pounds to the ton. 
I say we used 6.87. 

X-Q. 379. Isn't the whole purpose of this table to 
show the amount of oil you were using per ton? 

A. Yes, sir. 

X-O. 380. Now, you said on one day when you used 
151 you take your plant to make a test— 

A. Yes, sir. 

A-Q. 381. (Continuing ) 
eight hours to make a test, didn’t you? 


and you ran your plant 


Bo eS, Si. 
X-Q. 382. And you put into vour mill 151 tons, 
Meco US Soren Bl 


P. 2617, After L. 17, insert « 


1.60 oil to that, didn’t mea x-(). 383. You 


Said 
A. Yes, ee you added 


im Y Cs). Sir. 

ot), 365. Now if there were other tacts that you 
did not put down on this sheét before you began that 
whole experiment is illusionary, is it not? 


Ee NO, sit. 
X-Q. 386. | wish you would explain that to me? 
Fy 


™. Our feed, as it ts taken froin the classifier goes 
to the Dorr thickener and that feed includes onr ciren. 


P. 2617, L. 29, insert “that they are large enough so that 
if you would analyze ” after “ sure ” 


ie stOral oils shown here, which 
is 1,195 pounds. 
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X-Q. 387. Although you put only 242 pounds of oil 
in during that entire experiment, in some way or other 
1,195 pounds got into that machine? 

A. Well, that is probably what was in the Dorr tank. 

X-O,. 388. Then the experiment is entirely illusion- 
ary so far as demonstrating anything about putting in 
GOO roil mulls! fons Of Ore, isnt it? 

Pee Wheres cre 6.S/ pounds of oll tim item 
Citerednite machine, . 

MEO GARRISON: {| insist om am answer to ile 
question. Read the question. 

(Question read as follows: ‘Then the experiment is 
entirely illusionary so far as demonstrating anything 
about putting in 1.60.of oil in 151 tons of ore, isn’t it?’’) 

A. 1 do not agree with you. 

X-O. 389. Well, but it is an entirely illusionary 
factor isn’t it, that you don’t know anything about? 

A. I know that there is oil in circulation. 

X-Q. 390. Do you know how much? 

fo NomieGoate 1 cannot tell until)anier (ie ico. 
completed. 

X-Q. 391. Why not? Why couldn't you have told 
at the beginning of the test if you could have told at 
the end of the test or any period in the test? | 

MR. KREMER: Jet the witness answer. 

MR. GARRISON: (All@aght. 

A. T couldn't determine how much oi) was in the 
machine until after the run was over, because as I said 
hefore our samples were taken every half hour until the 


test was completed. 
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X-Q. 392. J understood you to say a while ago that 
you did not doubt that 1f you analyzed the water in 
circulation in your mill it would be found that it con- 
tained the percentage of oil that you put your finger 
on, something over six pounds to the ton, or some other 
figure. Is that correct or not? 

A. You are talking about one thing, and I am talk- 
ing about another. You are talking about our flota- 
tion plant now? 

POR os Ves. 

A. And when I made that remark before we were 
talking e#tour mill proper and these machines? 

X-Q. 394. Are these mixed up with these exhibits 
vou have inade, or can we confine ourselves to this one 
sheet without mixing them up with something else? 

A. If you talk about the same thing | do. 

THE COURT: [f there is any doubt about these 
things you are talking about you may ask questions 
that pertain to that sheet. 

MR. GARRISON: Wasn't the purpose of this first 
experiment to demonstrate according to your operations 
what the result was of milling 151 dry tons with 1.60 
of oil per ton added? 

A. Not exactly 1.60 pounds per ton, but a small 
quantity of oil. And I could not determine how much 
oil it was going to be because I knew that there was 
some oil coming back in the form of middlings. 

X-Q. 395. Well, now, just one moment. Do you 
mean some of the 1.60 coming back in the form of a 
middling or oil coming from some other place than the 
one—than the 1.60? | 
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A. We did not stop the plant to clear out the Dorr 
tanks before that test was made, and some oil was in 
that feed from the day before. 

K-O, 396. in the feed? Then this was not new 
feed? 

A. No, the stuif that comes from the Dorr tank is 
new feed and middlings. 

X=Q. 397. Now, when you started with your 151 
diry tons was there any other feed in the plant? 

A. That 151 dry tons is new feed. 

X-Q. 398. Was there any other feed in the plant 
when you started with 151 dry tons of new feed, this 
particular 151 tons that you put down on this sheet? 

Re Yesesir, 

X-Q. 399. Well, then that is ilusionary here be- 
cause you mixed that, what you did with this experi- 
ment with something that was left over from some oth- 
er experiment? Isn't that correct? 

Ae (has correct. 

X-Q. 400. Then this expertment—these experiments 
do not represent what they purport to represent, do 
eye 

Eye Yes, they mde: 

X-Q. 401. Well, now, can you explain that? 

A. [ explained that our low grade concentrate goes 
to the retreatment plant, mechanical retreatment plant 
where it is classified. The overflow from that product 
goes to two forty-four foot Dorr tanks—forty-four 
feet wide and | think they are twenty feet deep, and 


the cubical contents of these tanks is something: enor- 
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mous—l don’t know what it is—and it contains quite a 
bit of feed. And as we operate from day to day these 
tanks or these two tanks become contaminated or con- 
tain so much oil that is carried over from the day be- 
tore. Now, when | started these tests J knew that 
there was some oil in the feed in the Dorr tanks. I did 
not know how much, and I was trying to find out what 
result we would get by using a small quantity of oil, 
and that is what I did. I used 1.6 pounds of new oil 
and 5.48 pounds of oil that was in the tank before the 
test started. 

A-©. 402. You mean that was there. You don't 
mean that you used that? 

a. that was in the tank before the test started. 

X-Q. 403. So that as far as this sheet is concerned, 
showing what came in there, or 1.60 of oil, it is utterly 
useless ? 

A. With 1.600 pounds of oil, yes. 

X-Q. 404. It is utterly useless? 

Boe Yes. 

X-Q. 405. And it is utterly useless as to every one 
of the figures as to any of the quantities or amounts 
under 1.60? 

Exe i CS, Sit. 

X-Q. 406. Because in each instance the amount of 
Pieyou actually were operating with was entirely dif- 
ferent from the figure appearing in the column in 
which the first figure is, 1.60? 

pe Yes, sir. 


A-O. 407. And when vou made an experiment there 
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was no way of demonstrating the verity of it unless 
you knew what was in the Dorr tank before you be- 
gan? Isn’t that correct? 

A. I could not teli how much oil I was going to use 
until afterwards. 

X-Q. 408. Yes, and you could not tell about a great 
many other factors because of the remnants of the 
previous davs’ operations that had not been cleaned 
out? Isn't that true? 

Ny ES. 

MUR GAR RSOMeS haigis all: 

MR. WILLIAMS: Subject to the reservation as to 
the other witness, the cross-examination of this witness 
is closed. 


REDIR PGI ANA iO 
By IMIR, SCONE 


R-Q. 409. Mr. Janney, referring to this column 
“pounds new oil added per ton new feed” the figures in 
that column, do they accurately represent the amount 
of new oil that was added for each ton of new feed? 

7 Whey do: 

R-Q. 410. And if there is any error in these figures 
and you—I won't say “error,” but if these figures do 
not represent the amount of oil per ton of material in 
the apparatus are they under or over the amount per 
fon? 

THE COURT: (Is that the old oil, circulating oil? 

MR, GARRISON: May weethave the question read? 


(Question read. ) 
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MR. GARRISON: That last question, is that an in- 
quiry as to the new oil or old oil in the circulating 
feed? 

MR SCOT: Whe question reters to oi! generally, 
one. of these figures are under statement or under or 
over the entire amount of oil including everything. | 

eRe OUR Ts Wnese voures, thesheures of the 
new oil? 

PR SCOlT > aes. 

MR. GARRISON: I respectfully submit there can- 
not be an answer to the question, the witness having 
testified that they accurately represent the amount of 
new oil. How can they be under or over something 
elser 

Veo COU l=  Cenainly: 

MR. GARRISON: I cannot see. , 

pee COUR WT One niay be certain of his neues, 
yet he may be able to say if he is wrong he has under- 
estimated instead of over estimated. 

MR. GARRISON: I did not understand it was an 
estimate. I understood he said it was the exact amount. 

Wie COURT: 1 understood it so, yet it is an esti- 
inate for the whole dav as the testimony all seems to 
show. Ee may answer. 

A. These figures are obtained in this way. We 
weigh every bit of oil, new oil, that goes into our oil 
feeder, by actual weight, and a record is kept of that. 
And then we take tonnage samples to determine the 
tonnage of ore treated in the plant. The total oil by 


weight put into the plant per day is divided by the total 
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tons of new ore treated, which will give the pounds of 
oil per ton; and these figures are absolutely accurate as 
far as I know. I have not checked them but they 
should be absolutely accurate. 

R-Q. 411. Now, in this computation here did you 
allow twenty pounds of oil per ton in the middling be- 
fore crediting any of the middling oil to the new oil? 

Pe Ot in that experiment 

R-Q. 412. Not in that experiment? 

AL INO. Sir 

R-Q. 413. In these experiments here you could not 
allow the oil in the middlings without making allow- 
ance for oil that belonged to the solids? 

A. It is counted as new oil when you include with 
the initial feed your circulating feed. 

R-Q. 414. Wow are the figures obtained in the 
column under “pounds new oil added” and the sub-head 
“per fom total teed ¢ 

A. The total weight of oil per day is divided by the 
tonnage of circulating feed plus the tonnage of initial 
fecd On meray viecd: 

R-O. 415. “Circulating oil” subhead “total pounds,” 
how is that obtained, the first number being 953? 

A. QOur analysis showed that we circulated 23 tons 
of feed that day, and that is multiplied by the analysis 
which gives the amount of oil per ton im the circulating 
feed. 

R-Q. 416. Was it your intention in performing this 
experiment #1 to show the effect of 1.6 pounds of oil 


per ton or the effect of 6.87 pounds per ton? 
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A. [was trying to get down to as small a quantity 
as 1 probably could and I did not know how much it 
would be. 

R-Q. 417. What does it show in fact, the effect. of 
how much oil per ton? 

A. Well, it shows that we couldi’t get good metal- 
lurgical results. 

R-Q. 418. 1 know, but the result you got is the ef- 
fect of how much? 

A. Oil per ton of solids, 6.87. 

R-O. 419. Is there anything upon this tabulation to 
indicate that it is intended to show the effect of 1.6 
pounds of oil per ton of ore? 

xe Nowsir. 

R-Q. 420. As [| understand your explanation these 
middlings are constantly coursing through the appar- 
atus? 

ues, sir. 

R-Q. 421. And the tonnage that you get, for in- 
stance, that 23 tons, in connection with your experi- 
ment No. 1, exhibit 31, indicates that during that period 
of time, whatever it was, eight hours, 23 tons of these 
middlings circulated through the apparatus? 

Pemee eS. Sit, 

R-O. 422. And that each ton of the middlings so 
circulating carried the amount of ore stated in the 
table? 

A. - Yes, sir. 

R-O. 423. Or, isn’t that stated? 

A. It isn’t stated in the table. 
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Pie COW) Pow much is ite 

A. I don’t know. 

ipeeOURT: wou said you had 23 tons of tmic- 
dlings, and 1,195 pounds of old—1,195 pounds ore or 
oil, is that right or did [ misunderstand you? 

A. That is the total, not the circulation, 1,195; there 
is Sep 

ire OUR Tl. Syvouareniont. 

.THE WITNESS: Did I answer your question? 

ME COURT: Yess limade a mistake im! the head- 
ing there. 

R-Q. 424. MR. SCOTT: You gave the figures for 
the amount of oil on concentrates and tailings, [| think, 
and what it was in your answer to a question? 

eee edited: 

R-Q. 425. Was that upon the treatment of slimes by 
Hotation or the low grade concentrate? 

A. That was the low grade concentrate. 

R-Q. 426. Have you corresponding figures for the 
slime treatments ? 

A. I don’t think that I have them here. 

R-Q. 427. You did not make these oil assays your- 
coli did your 

A. No, I did not. 

R-Q. 428. You are not a chemist by profession, are 
your 

A. No, sir. 

R-Q. 429. In connection with the experiments re- 
corded in exhibit 32, serially, the result obtained from 
commercial experiments in slime feed you were asked 


Buite & Superior Mining Company. 2027 
Thomas A. Janney. 


as to the effectiveness of the part of the mixture con- 
taining paratiin base distilled and gilsonite, and you an- 
swered that you had never tried that in a mill but that 
you had tried it in a laboratory? 

Px Yes; sir. 

R-Q, 430. With what results? 

A. With a recovery of about 54 per cent when I 
used 20 pounds per ton. 

R-Q. 431. 54 per cent recovery? 

A. Yes. It was approximately 54 per cent, if I re- 
member correctly. 


RE-CROSS Wain TiO: 
py MR. GARRISON: 


RX-Q. 432. Now, Mr. Janney, do | understand you 
from this table and the first experiment that 23 tons of 
circulating feed carried 953 pounds of oil? 

Le Yes, sir. 

RX-O. 433. <A half ton of oil to 23 tons of metal; is 
that correct; pretty nearly half a ton? 

A. That is what the figures indicate. 

RX-O. 434. Well, do these figures correctly indicate 
the fact? | 

A. Yes, sir. 

RX-Q. 435. Now, your experiment of the second 
was on the 29th of March, was it not; was it a twenty- 
four hour run? 

A. Second experiment was on the 29th of March. 

RX-O. 436. And it was a 24-hour run? 
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es ES, SEP, 

RX-Q. 437. And the third experiment was the 28th 
of March? 

A, SES. Site, 

RN-O. 438. iAnd it was a 24-hour run? 

A CES Si, 

RX-Q. 439. And the fourth experiment was the 27th 
of March with a 24-hour run? 

De Ves site 

RX-O. 440. And the fifth was the 26th of March, 
with a 24-hour run? 

PRY Cs eshte 

RA-O. 441. And the Oth was the 25th of March 
with a 24-hour run. Is that right? 

Aa esa sii. 

RX-Q. 442. Now, | understood you that with re- 
spect to each of these consecutive dates that I have 
given you, when you ran for twenty-four hours, the 


1° 


AMIOUt OF Miatewmialaiiat awe te eeness o> 


j - hick- 
L. 22, insert “ Re-x-Q. als. The Dorr t 
eee the next twenty- 


ener was not known to you when you began 


four run?” 


RX-O, 444. [am not talking about oi at all. Tam 
talking about the pulp? 

je gs mle, 

RX-O. 445. You did not know how much pulp it 
contained nor how much oil it contained? You do not 
know how much pulp was there? 

A. No, sir. 
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RX-Q. 446. And of course you did not know how 
much oil that pulp contained if you did not know how 
much pulp there was? 

Exes ENG, Sir, 


War Nissi CUSED. 


MVP re UGCUST US CONKRADS, called as 
a witness in behalf of the defendant, being first 
duly sworn, testified as follows: 


DIRECT EXAMINATION, 
ey MR. SCOTT: 


M. 1. Please state your full name? 

A. Ralph Augustus Conrads. 

Q. 2. And where are you at present employed? In 
what capacity? 

A. [Tam employed as metallurgist, metallurgical en- 
gineer at the Mangna plant of the Utah Copper Com- 
pany, Garfield. 

QO. 3. What experience have you had in the line of 
vour present employment? 

A. Do you wish my general experience? Is that 
what you refer to? 

QO. 4. And education? 

Throughout the general industry? 
a) 1 cs. 
1 graduated from the Missouri School of Mines 


J Oe 


i mining engineering in 1904 and from the fall of 
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1904, to the fall of 1905, I was employed in the concen- 
trator at Coppertown, Utah, of the Utah Copper Com- 
Daa Fone tall of 1905 tatil ine dail) of 19a 
about one year, [ was with the Balaklala Consolidated 
Copper Company on general engineering work and 
mine work in Shasta County, California. Following 
that I was for about six months with the Annie Laurie 
Mining Company in mine work and cyaniding. In 
1707, irom May until October, lamas in coal mining 
work, in the engineering department in Mexico. From 
there [ went to the Esperanza Mining Company in El 
Oro, Mexico, as mining engineer. About June, 1908, 
I was made assistant manager of the company, and re- 
mained in that position until February, 1911. After 
that I was in the same capacity—that is, assistant man- 
ager of the Dos Estrellas Mining Company at EI Oro, 
Mexico. Following that [ was director, or inanager of 
a property in the state of Mexico, the Santa Ana Ks- 
peranza. I returned to this country in 1914, and in 
May, 1915, I went to work for the Utah Copper Com- 
pany and have been in their employ ever since that time 
to the present date. 

Q. 6. Is the flotation section in the Magna mull un- 
der your direction and charge? 

Polis, VCs mein 

©. 7. What kind of material is treated by flotation 
there? 

A. We are treating a part of the low grade concen- 
trates. 

Q. 8. Anything else? 

A. No. 
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QO. 9. Just the low grade concentrates ? 

Ee cs: 

Q. 10. Is this sample similar to that at the Arthur 
by screen analysis? 

A. Itisa similar product, quite similar. The screen 
analysis of our flotation heading—I have here the 
screen analysis of February, 1917, which shows—do 
you want the complete screen? 

©. 11. Just approximately; I don’t care about all the 
intermediate grades; how much goes through 150 
screen, for instance? 

A. There is 61.04% that will pass a 200 mesh 
screen. The corresponding sample for the month of 
January showed 62.13% passing a 200 mesh. That 
would be about representative, I think. 

©. 12. Have you made any investigation of flota- 
tion in the laboratory as distinguished from the actual 
work in the mill? 

A. Well, yes, but the laboratory work at the Magna 
plant—we are not equipped there for extensive labora- 
tory work, and our experiments really, while we have 
tried out certain things in the laboratory on a small 
scale—our experiments have generally been made on 
a large scale. When we are satisfied that a thing is 
worth trying out, we have tried it out on a large scale 
ordinarily. 

QO. 13. Which is the most reliable test, or which 
test 1s the most favorable, the laboratory test or the 
mill test? 


2032 Minerals Separation, Limited, et ad., vs. 
Ralph Augustus Conrads. 


A. Why, the mill test, naturally; it gives you oper- 
ating conditions and tonnage, etc., which are more in- 
dicative. 

Q. 14. [fa thing will not work in the laboratory does 
it necessarily follow that it will not work in the mill? 

A. Not necessarily, it has been my experience; that 
is, not entirely so. 

©. 15. You have a record, | believe, of the flotation 
operations at the Magna plant, covering the periods 
from September Ist, 1914, to December 24th, 1916? 

fae CS 

©. 16. Was this record prepared either by you or 
under your direction? | 

A. It was prepared under my dircction. 

©. 17. And were the operations that are recorded 
there, carried out under your direction? 

A. Iwas not at the plant during the entire time cov- 
ered by this report. 

QO. 18. Will you please state just the time when your 
connection with the plant began? 

A. My connection with the Magna plant began in 
Wneust, 1915: 

Q. 19. And who had charge of them before that, if 


you know? 


A. 1 should say—I think Mr. Tom Janney—at least 
I know that he had charge part of the time. 

QO. 20. Mr. Janney who just testified before you? 

A. Yes, sir. And I believe that probably Mr. Riser 
—J am not sure that he had charge of the flotation de- 
partment, but he was at the plant. Mr. Tom Janney 


had it part of the time. 
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Q. 21. Now, referring to the part of this report sub- 
sequent to August, 1915, you may state whether it is 
an accurate record of what took place? 

i Venlimiceimedcctrate tecord, accumately kept, and to 
the best of my knowledge and belief, it 1s accurate in 
every detail. 

Q. 22. Now, have you a similar record of the oper- 
ations subsequent to December 24th, 1916, kept by the 
wonths? 

A. J] have a summary similar to that which has 
been kept, beginning December 25th, 1916, up to and 
including April 7th, 1917. 

©. 23. And were the operations for this period un- 
der your direction? 

Ee Dhey were, yes. 

Q. 24. uring the entire period? 

A. Of course [ have been absent from the plant for 
very short periods, but they were under my direction 
completely. 

©. 25. Does this document headed, “Composite Flo- 
tation Retreatment Plant Results from December 25th, 
1916, to April 7th, 1917, Inclusive,” correctly repre- 
sent the operations of the plant during that period? 

Pe Les, Sis. 

(). 26. Now, why were the operations up to Decem- 
ber 24th calculated in one statement, and the latter 
operations in another statement ? 

A. Because prior to December 24th, 1916, we oper- 
ated with the use of less than one per cent. of oil, and 
on that date or trom that time forward we have oper- 


ated with the use of a greater amount of oil. 
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Q. 27. How did the results compare during the two 
periods? 

MR. GARRISON: Now, it your honor please, ! 
want to make the same objection that I made to the 
testimony of the other witnesses, that there is no con- 
nection between this and the prior art, and they have 
no right to introduce it at this stage of the proceedings. 

MR. WILLIAMS: I suppose it is only necessary to 
suggest that we would like to have these tables to refer 
to while counsel is examining about them. 

MR SGOW1 Well, 1 did not think T wonldgec: 
into the middle of them, it is so near adjournment tiine. 

Ti COURT: Were you juct trying to use upane 
hime s 

MR. SCOTT: No, sir, | was going on asking the 
questions, but 1 did not want to hunt up the duplicates 
now. 

THE COURT: The objection will be overruled. Jf 
it appears later that it has not been connected up with 
the condition of the prior art, the objection may be re- 
newed, but otherwise it will be in the record if some 
other court has to pass upon it. 

MR. GARRISON: What about this objection based 
upon the fact that the tables have not been submitted 
mo WS G 

THE COURT: Well, Mr. Scott will submit them. 
He says that he was—I think you call it stalling, don’t 
your (Laughter.) 

Whereupon further hearing was adjourned until 
faiday, Ajpril 20th, at 1Osag ini. 
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iiniday pm 20th 1917, 10:00 a.m. 

Trial resumed pursuant to adjournment, all parties 
present; whereupon the following proceedings were 
had: 

MR. SCOTT: I now offer in evidence the two tabu- 
lations which Mr. Conrads identified and verified yes- 
terday, but before doing so I will ask a question. 

QO. 28. 1 would like to ask how far back in point of 
time you are able to testify as to the accuracy of this 
tabulation, covering the period from September Ist. 
1914, to December 24th, 1916. You testified to the 
date yesterday, but I don’t remember whether I asked 
you if your knowledge covered the whole period? 

A. From August, 1915, to the last date. 

©. 29. December 24th, 1916, is the last date? 

fe othe end of it. 

Q. 30. Have you any knowledge as to who was in 
charge in the period prior to August, 1915, extending 
back to the beginning of the report? 

A. As I said yesterday, Mr. Tom Janney had charge 
during a part of the time prior to that, though just ex- 
actly how much of the time I could not say. 

MR. SCOTT: Subject to the introduction of furth- 
er proof prior to August, 1915, I offer in evidence the 
report entitled “Utah Copper Company, Magna plant, 
flotation retreatment plant results treating mineral clas- 
sifer overflow and fourth and fifth spigots, September 
Ist, 1914, to December 24th, 1916, inclusive.” TI will 
supply the court a copy immediately. 

Q. 31. As to this other report which we discussed 
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yesterday, I believe you stated that you were in charge 
during that entire period? 

A. That is the one subsequent to the first? 

©. 32. Subsequent to December 24th, 1916? 

ee) co Git. . 

MR. SCOTT: 1 offer in evidence the report en- 
titled “Utah Copper Company, Magna plant, metaliur- 
gical department, composite flotation retreatment plant 
fests ton period December on 191G, ton Apia 
1917, inclusive.” 

Papers admitted in evidence and marked De- 
fendant’s Exhibits 35 and 36. 

MR. GARRISON: I desire te cross-examine be- 
fore this paper is admitted. 
BA GARRISON: 

Q. 33. Mr. Conrads, I hand you the paper marked 
lefendant’s Exhibit 35 and ask you what your relation 
was to the work that is represented on that sheet? 

A. 1 was in charge. 

Q. 34. Oh, ves, [ know as to the date. 

A, My relation: 

(OS Siem eS 

AL | Was im charee of the entire direction of@iite 
work, the results of which are represented on this sheet. 

QO. 36. You were the man who had practical charge 
of the work? 

a had charge of the entire department: 

(), 37. You were the man who had practical charge 
of the work, by somebody else bringing you reports— 
not theoretical charge, but actual charge of what was 


done, and what was done was done by your orders? 
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A. With this exception. I have the direction of the 
plant, but the operators naturally are under the mill 
foreman, but | direct the work. 1 would order any 
changes that were made and I watched the result. 

QO. 38. You were the metallurgica] engineer ? 

Pees sit. 

Q. 39. You are not the man who has charge oi the 
plant practically, practical charge of the work? 

A. Iam incharge of the plant. The men, the oper- 
ators themselves, are under the immediate direction 
and responsible to the mill foreman, but so far as the 
dictation of what they shall do in the plant and the 
operation of the plant, I dictate that. 

QO. 40. {In other words you lay down a policy and 
they carry it out? 

A. The general mill foreman is directly over them, 
but the plant is run at my direction. 

Q. +1. In other words you lay down a policy and 
they carry it out? 

Ee Yes, 

Q. 42. What you know with respect to what they 
do is contained in reports that are furnished to you by 
or through the mill foreman, is not that correct? 

A. | have a personal knowledge, because | spend a 
great deal of time right in the plant. 

Q. 43. Do you go from point to point every day and 
put down notations yourself about what is being done? 

A. Il make the rounds regularly, or at various times, 
noting the conditions and everything pertaining to the 
plant in its operation. 
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Q. 44. Is this sheet made up from your own original 
notations ? 

A. That sheet is made up from results which we 
systematically get. 

QO. 45. (Question read: Is this sheet made up from 
your own original notations?) Answer ves er no? 

tis not. 

QO. 46. Then this sheet is made up of somethine 
written down on paper by somebody else and furnished 
to you? Isn’t that correct? 

A. This sheet is made up of tonnage measurements 
which are regularly and systematically taken, of the 
percentage of solids in the feed and the various items 
contained in that report are done in a regular and sys- 
tematic way and under my direction. 

Mie GARRISON: Kead the witness) tie question: 
He has not answered it. 

(Question read as follows: ‘“Q. 47. Then this sheet 
is made up of something written down on paper by 
somebody else and furnished to you? Isn’t that cor- 
ects) 

NR GAIMMIS@ NS Ves or no: 

A. It is compiled from regular and systematic re- 
ports which I received. 

MR. GARRISON: Read the witness the question: 
he has not answered it. 

(Question read as follows: “Q. 48. Then this sheet 
is made up of something written down on paper by 
somebody cise and furnished to you? Isn't that cor- 
ROCs) 


Demerara ir (Ot fail) 2039 
Ralph Augustus Conrads. 


Pee GARRISON: Yes, or no? 

A. I think I answered that question. : 

THE COURT: He has asked you if you received 
written statements and reports from others and you 
say you received reports, but you do not say whether 
they were written or not. You may answer it yes or 
no, and then qualify it. 

A. Yes, I received written or typewritten statements 
of regular operations. 

MR. GARRISON: Q. 49. And this is what this 
sheet 1s made up from? 

Pe Ih You have a pertectartent to ex- 
plain it as the court told you. 

THE COURT: Read the witness the answer. 

(Answer read as follows: ‘‘Yes, I received written 
or typewritten statements of regular operations.” ) 

MR. GARRISON: Do you want to add anything 
to that? 

THE WITNESS: (Continuing)—which cover the 
operations of the department in detail as represented 
on this sheet and which are regularly and systematical- 
Iv taken and reported to me. 

©. 50. Then this sheet is compiled from reports of 
this character that are furnished to you; isn’t that cor- 
mect © 

Pee es, sir. 

ee) Do you yourself make any of the calcula- 
tions which appear upon this exhibit, for instance “per- 
centage of solids,’ do you make up the calculations 
which result in the figures which appear in the column 
headed ‘‘Percentage of Solids’’? 
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A. T personally do not make up the figures. [ do, 
however, endeavor to check them sufficiently to satis- 
fy myself as to their accuracy. 

Q. 52. {s that true with respect to all of the other 
headings and the figures underneath ? 

eee YES, Sit. 

Q. 53. They are furnished originally by someone 
else, but you endeavor to check them sufficiently to be 
assured of their accuracy? Is that correct? 

eee Yes sit; to cheextent that | reasonably canweon= 
sidering the amount of work embraced in the depart- 
ment. 

ALR. GARRISON: tf have no objection to the cone 
petency of this, subject to our usual objection as to its 
relevancy. 

QO. 54. Now, with respect to the paper marked de- 
fendant’s exhibit 36, what you have said with respect 
to the source of information, and the compilation under 
your own personal supervision as to exhibit 35 ts also 
true with respect to 36? 

A. With this exception: that on the former exhibit 
reterred to | can only personally testify as to results of 
a part of that. 

Oe 5 ey OUMTIC aimrto tice dice: 

A. As to the date. But in other respects this is ¢x- 
actly similar. I can testify in’the same way to that. 

Q. 56. And it was made up in the same way? 
oh Wes. Sie 
QM. 57. From the same sources, and your personal 


perception is the same? 
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AL Yes, sir. 

MR. GARRISON: I! have no objection to the com- 
petency of this. I object to its relevancy. I think it is 
plainly irrelevant. 

re COUR =) you have ile eeneral objection, | 
suppose. 

NUR RRSON: Yes: sir. 

THE COURT: Estoppel, and all? 

MR. GARRISON: Yes, sir. What I would say, [ 
think this paper is competent 1f the evidence is relevant. 
He has competently proven the paper but J do not think 
it is relevant. 

THE COURT: The objection as to estoppel, you 
must remember you have claims 9, 10 and 11 which 
certainly there would be no estoppel on by virtue of the 
judgment in the other suit at least, but the same ruling 
will be made, and of course will be all finally deter- 
mined at the end of the suit, and an exception allowed. 


MR. GARRISON: Yes, sir. 


Whereupon the sheets were admitted in evi- 
dence and marked defendant’s exhibits 35 and 36. 


DIRECT EXAMINATION (Continued). 
Peek. SCOTT: 


QO. 58. Mr. Conrads, this first report from Septem- 
ber 1, 1914, to December, 1916, has been designated 
exhibit 35, and | will use that for brevity, and the next 
one has been received in evidence as exhibit 36. 
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Eexhubit 33 covers the period from September 
Psi, eae 

Q. 59. That is it; that is 35. The other one is ex- 
hibit 36. | 

MR. GARRISON: Have you any copies of that? 

MR. SCOTT: No, I have not. This is the only 
copy. 

MR. WILLIAMS: I give you notice that for the 
purpose of cross-examination J must have an extra 
copy of these exhibits to hand to my experts. 

MR. SCOTT: The court has an extra copy and you 
can use the original. 

Tie COURT) Be caretulithat nerothter mananes 
are made. 

MR. SCOTT: Mr. Conrads, will you just tell us 
briefly how these figures are ascertained in the first 
colunin, in exhibit 35, ““Tonnage”. I mean the physical 
method of finding out what that tonnage is. 

A. At the head of the flotation plant or flotation 
machines, there is a sludge tank into which the feed 
which ts prepared for treatment is laundered, and that 
hgure of tonnage is arrived at by weighing the entire 
flow for a brief space of time, getting its weight, for 
instance, for a period of 15 or 20 seconds, and at the 
same time taking a saniple to determine the percentage 
of solids contained in the flow. By that means we are 
able to determine the percentage of solid material enter- 
ing the machine for a definite space of time; and as 
that is repeated during the day at regular intervals, the 
tonnage for the day is compiled from that. 
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ORC Oee Om tticriahlerexpin 35, tat part of it to 
which your knowledge extends, is any account taken of 
the circulating oil? 

A. No. 

Oe ole bctore we proceed any further, Mr. Con- 
rads, will you make just an outline sketch that you can 
draw in three or four minutes, probably, of the posi- 
tion of these different flotation cells, with arrows, and 
so forth, to designate the course of the pulp and the 
return of the middlings, if there are any, and the po- 
sition of the cleaner, if there is one, so that your testi- 


mony will be clear—nothing elaborate, but just a rough 
outline. 

A. Justa rough sketch of the original flow, the dis- 
position of products and the circulating feed? 

eo2. And the cleaner, if any. 

A, (Witness drawing.) I think that about repre- 
sents it. The original feed which is prepared for flo- 
tation, flows into the sludge tank, which is marked 
here “sludge tank.” The sludge tank receives in addi- 
tion to this original or new feed the circulating load 
from the lower end of the machine; that is, the cells 
which are not making a finished high grade concen- 
trate. Those overflow directly—that overflowing froth 
is run into the launder which I have marked circulat- 
ing feed launder— 

O. 63. Tell the court what each of these circles and 
things represent; I don’t know that he understands. 

A. Oh, yes. I was getting a little ahead of my story. 
What I have endeavored to represent here is the gen- 


201i Alsceals Scparaticon, Luvgied, ef alas: 
Ralph Augustus Conrads. 


eral plan of one full section of the flotation depart- 
ment, which consists of a sludge tank, a mixing box, 
where the oils and reagents are introduced— 

(). 64. The oil is added in the mixing box and what- 
ever reagents vou use—they are added as it comes from 
the sludge tank? 

A, The feed from the sludge tank is drawn through 
a molasses gate or plug into the mixing box, where it 
is mixed with the new oil and in our case an alkaline 
reagent. [rom there it flows to the first emulsifying 
cell. 

Q. 65. What is that emulsifying cell? 

A. It has been described before in connection with 
the Janney machine. [t is simply a cell which is 
equipped with a vertical motor, driving impellers, 
which run at the rate of 570 revolutions a minute un- 
der full load. 

©. 66. What effect does that have upon the pulp? 

A. ‘That is the agitating or emulsifying operation, 
thes pieparatomuon sme 1ced, 

©. 67. Does it mix the oils and the reagent up with 
the pulp? : 

A. Yes. Now | have indicated here the three emul- 
sitters, which aresmesenies, The feed cocs into ihe 
first, and leaving that it goes into the second and the 
third. From the third it goes into the first treatment 
cell, of which there are 16 in the section. 1 don’t know 
just how many [ have represented, but that ts imma- 
fermi | seness: 

©. 68. You have represented about 12? 


Butte & Superior Mining Company. 2645 
Ralph Augustus Conrads. 


A. Well, I have marked “and so forth.” 

QO. 69. Well, I see you have eleven, so the and so 
forth means five? 

A. Allright. Weill, to go ahead with the flow, after 
passing the emulsifiers the feed flows into the first cell 
from which it overflows into spitzkastens on the side, 
these being double spitzkasten there is a spitzkasten on 
either side. 

Q. 70. What is a spitzkasten? And what is its pur- 
pose? 

A. The spitzkasten 1s a pointed box. 

OF 7 eee oimtediat the bottcinr: 

A. A “V” shaped box into which the pulp from the 
cel] proper, where it 1s agitated, overflows. There the 
froth flows off of.the top and falls into a launder. 

Q. 72. What is the purpose of flowing the pulp into 
the spitzkasten, to gather the froth? 

A. It is a quiescent state. 

Q. 73. The pulp is quiet here and that permits the 
froth to rise? 

A. Yes. Here it 1s subjected to a very violént agita- 
tion, and overflowing from that cell it goes out into the 
spitzkasten, where it is relatively quiet. 

QO. 74. Under flowing from one to the other? 

A. Well, it overflows in this case. The pulp from 
the cell into the spitzkasten is introduced under a baf- 
fle, which submerges it about two and a half inches - 
under the level of the pulp, and the spitzkasten—now, 
I have indicated here three cells as going to high grade, 
which is a variable quantity. In the case of extreme 
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heavy mineral load it is more, and in the case of a 
lighter load it is less. In other words, we simply cut in 
more cells to high grade and less to low grade as the 
conditions warrant. 

QO. 75. You mean that the product from these three 
or four cells 1s taken off separately from that of the 
latter cells? 

A. Yes; these first cells make a finished concen- 
trate which is high grade and ready for shipment when 
settled, without any further concentration. 

Q. 76. How about the lower cells? 

A. The lower cells are not; they are lower grade; 
containing more silica and having a lower grade con- 
centrate which is not sufficiently concentrated or clean 
enough to be considered finished or ready for shipment. 

Q. 77. What is done with the concentrate from 
these lower cells? 

A. From these lower cells that concentrate is re- 
turned to the sludge tank and reintroduced, along with 
a regular feed. 

Q. 78. That is your circulating load? 

A. That is our circulating load? IT have indicated 
on this sketch only three cells going to high grade, and 
the balance being returned to circulating load; how- 
ever, that is a variable condition; we can cut in four or 
five or six or all, if necessary. 

Q. 79. Just make a note there that there are 16 cells 
there; three emulsifiers and sixteen cells? 

A. Yes, I will make that. 

QM. 80. Is there any thickening in this sludge tank, 


or is it simply a receiving tank? 
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A. That is a receiving tank. 

Q. 81. No Dorr thickener makes a part of this plan? 

A. No. We have a Dorr thickener, but it 1s ahead 
of this. The sludge tank receives the thickened pulp. 
I have only represented this from the point after the 
thickened feed goes into the plant. 

©. 82. After the thickened material goes into the 
sludge tank it never goes to the Dorr thickener again? 

Pee NOwsi WOU diter it comes 1) here. 

©. 83. This is the final tailings, which comes out at 
the end of those 16 cells? 

A, The final tailing from here is the final tailing of 
the mull. 

Q. 84. These cells are in series; what leaves one goes 
into the next and so on. 

A. A straight series from start to finish. Every 
bit of feed that enters this first emulsifier, or every bit 
of feed into the’ section enters the first emulsifier and 
flows in series to the second emulsifier and to the third 
emulsifier, and in series right through the machines. 

QM. 85. Part of the froth being taken off as it goes 
on through? 

A. Yes, exactly, either to high grade or to circulat- 
ing load. 

MR. SCOTT: I offer the illustrated sketch made by 
the witness in evidence. 

Sketch admitted in evidence without objection 
and marked Defendant’s Exhibit No. 37. 

THE WITNESS: I did not indicate on there any- 
thing about the tailing or the waste product, I have 
only indicated the concentrates. 
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QO. 86. Well, you can put an arrow showing where 
the tailing goes: that will be sufficient, I guess. 

A, All right, | will do that. (Witness drawing). 

@yo7. Im this table, exhibit 35, in evidence, is any 
record made or account taken of the circulating load 
or the oil in the circulating load? 

ee in-exhilit do2 

ONSss. In exhibit 3s: 

Ee Lhere isnot 

©. 89. Does this sketch, which you have just made, 
exhibit 37, represent one of the several sets of appar- 
atus ? 

A. One of two at the Magna plant. 

©. 90.. And that comprises the Magna plant, those 
two sets of apparatus similar to what is shown on 
exhibit 37? 

ee casi: 

QO. 91. Just state the extreme limits, the range of 
the amount of oil shown on exhibit 35. 

A. The extreme range as indicated there— 

O°92, (iuterrupting) Per ton, | mean. 

A. Yes. The lowest amount of oil used in that 
period was an average for the month of March, 1915, 
which was 1.23 pounds of oil per ton. 

(). 93. And the highest was? 

A. The highest was 5.37, which was the month of 
April, 1916. 

(). 94. Does the record in evidence as exhibit 36, 
take into account the circulating load, both of solids 


and oil? 
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[xe YS. 

Q. 95. About the center of the sheet there is a 
column entitled “Pounds, New Oil Added.’ Now just 
tell us what the figures in that column represent. 

A. The figures in that column headed, “Pounds of 
New Oil Added” is the actual weight in pounds of new 
oil, that is not considering oil from circulation. 

O. 96. That is the oil consumption rather? 

A. Yes, that indicates or represents the new oil 
consumed. 

QO. 97. Now, referring to the column entitled 
“Pounds of Oil in Circulation,” please state what the 
hgures in that column represent and how they are de- 
termined. 

A. Pounds of Oil in Circulation? 

e298. Yes. 

A, That represents the total amount of oil in that 
circulating load. 

©. 99. The figures bene for the month—this beine 
monthly statement? 

A. Yes, that is for the month. , 

QO. 100. Now, will you tell me how these figures are 
determined? [1 don’t want the assay method, but I 
want the wav of getting the samples, etc. 

A. ‘The return feed or circulating load is regularly 
sampled as it enters the sludge tank and the amount of 
oil is determined in that feed, from samples, in pounds 
per ton of wet feed is the way that we originally de- 
termined it. 

©. 101. Pounds per ton of wet feed? 
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A. Of wet circulating load. At the same time we 
get another sample which is dried in order to determine 
the per cent of solids in the feed or in that circulating 
load. From these we can calculate the various things 
that we want for this sheet. 

©. 102. The next column is entitled, “Excess 
pounds of Circulating Oil.” Now I wish you would 
explain the meaning of that heading and what the fig- 
lites arepreseir 

A. The excess pounds of circulating oil is the 
amount of oil left after satisfying the dry tonnage in 
the circulating load with 20 pounds of oil per ton. 

Q. 103. You name 20 pounds because you were aim- 
ing to supply— 

A. (interrupting.) We were aiming at 20. I was 
going to modify that in this way: There have been 
times that I ran some tests which will probably be re- 
ferred to, in which we used varying amounts, and at 
that time, that dry tonnage in the circualting load was 
satisfied with its amount, that is, the amount that we 
were aiming at during that test. 

Q. 104. So the word “‘excess” mean excess over 
and above the amount of oil per ton of solids you are 
attempting to supply to the machine? | 

A. Exactly. 

©, 105. And if that amount you are trying to7ger 
is 20 pounds, why, the excess is the excess over and 
above 20 pounds? 

A. Yes. We calculate the total amount of oil in 
mt civculalie load. We calculate the total dry weme 
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nage in the circulating load. Then we deduct from that 
total amount of oil sufficient oil to satisfy that dry 
tonnage which is entering the head of the machine in 
the circulating load and credit the excess oil as a bal- 
ance, 

Q. 106. What is the object of determining that oil 
in the circulating load, in determining its excess over 
the predetermined amount you are attempting to sup- 
ply. 

A. In order to ascertain the total amount of oil 
entering the machine. 

Q. 107. And what relation does it have to the 
amount of new oil you have? 

A. Well it simply augments. 

Q. 108. Simply what? 

A. It just augments the amount. If we have, for 
instance, 15 pounds of new oil per ton going into the 
machine, and we have 10 pounds, for example, of ex- 
cess oil from circulation, it shows a rate of 25 pounds 
of oil entering the head of the machine per ton of dry 
feed entering it. Does that answer the question? 

Q. 109. I think so. The column entitled “Pounds 
of Oil in Circulation” contains figures which are ob- 
tained how? 

A. “Pounds of Oil in Circulation’? 

Oe tO Yes, Viat is the one we just had. 

A. That is the one we explained. 

imei l Yes; | made a mistake. The column | 
meant was, ‘“Total Pounds of Oil, New, Plus Excess.” 

A. “Total Pounds of Oil, New, Plus Excess” is the 
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figure | referred to just a minute ago. That is, the 
pounds of new oil per ton of original feed plus the 
pounds of circulating 


excess circulating oil per ton of 
original feed. 

(Omii2 lake the second entry there for the mem) 
of January, that is obtained simply by adding 528,760 
in the “Pounds of New Oil” column and the 103,358 in 
the “Excess Pounds” column, gives us 632,118 pounds? 

Ee Gor tect. 

©. 113. Now the pounds of new oil per ton is simply 
aemiaiter Of calcualtion from the preceding column: 

\. The pounds of new oil per ton? 

QM. 114. Yes, that column is simply— 

A. (Interrupting.) That is simply the total amount 
of oil divided by the total tonnage of new feed. 

O. 115. The column ‘Pounds of Circulating Oil Per 
Ton” of new feed is figured on the entire tonnage, 1n- 
cluding new feed and the circulating load? 

A. The pounds of circulating oil per ton—yes, that 
is the total circulating oi] divided by the tonnage. 

©. 116. Now, taking this column “Total Pounds of 
Oil Per Ton, New, Plus [xcess,” the figures in which 
two colunins are added to obtain the figures in that 
column? 

A. The figures in the colunm “Total Pounds Oi 
Per Ton, New, Plus lexcess’’? 

Opel aes. 

A. That is the sum of the “Pounds of New Oil Per 
Ton" and the “Pounds of Ixcess Circulating Oil Per 
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Q. 118. In the case of the month of January the 
sum of 18.41 and 3.60? 

A. Right. 

Q. 119. Now, I notice that in the month of January, 
which is the second entry, you take credit for 3.6 
pounds per ton of excess circulating oil? 

A. Yes, sir. 

©. 120. Have you any explanation as to how that 
amount of circulating oil builds up in the apparatus? 

A. How the circulating load or the amount of oil 
in circulation builds up? 

Oe Zee vcs how it builds up to thatextent. 

A. Well, that is a condition which arises in various 
places, in metallurgical plants. Now, for instance, we 
introduce a certain amount of oil, of new oil, into the 
head of the machine. There is a part of that oil which 
is discharged with the concentrate and is lost to circu: 


P. 2653, L. 20, insert “from these return cells which to 


make up the circulating load contains : 
a cert 2 
the froth ” after “ froth ” certain amount of oil, 


into the head Of tne Maciuue, ee teces Uae aew Un, amu 
that process is repeated, some of the oil being lost in 
the concentrate. That is lost from the machine, and as 
you go down, the macihne, the return cells continually 
throw over oil which is returned into circulation. 

©. 122. Referring to these lower cells of the series 
from which the froth is returned as a middling to the 
sludge tank, does that froth carry with it more or less 
water when it goes back? 
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Bo Wes, Sir, 

Q. 123. And what is its condition as to its capabili- 
ty of flowing in a launder? 

A. Well, it is sufficiently thin to flow. 

Q. 124. Thin enough to flow? 

A. Thin enough to flow, yes. 

Or i25, And the oil tat 1s carried hack with thes 
middlings, where is it; in the water or in the concen- 
trate or both or what? 

A. Well, that—to say exactly where that is, I can 
not tell you just in what proportions that would be 
represented in the water or in the mineral, or exactly 
what the various proportions of that oil is, but it is cer- 
tainly safe to say that a great deal of it is carried right 
im ihe water, in the ceneral water. 

©. 126. Your determination simply is a determina- 
tion of the total amount of oil regardless of whether it 
is sticking to the solids that are in the water, or whether 
it is emulsified in the water; is that the idea? 

A. Our determination is simply the amount of oil 
in that feed, regardless of what.it is or what condition 
it is in. 

Q. 127. Now, during these months from December 
to April, recorded on exhibit 36, I note you have used 
quantities of oil for January, lebruary and March in 
excess of 20 pounds: I would like you to compare the 
metallurgical results obtained during these months with 
the metallurgical results shown on exhibit 35 covering 
the period when smaller amounts of oil were used. 

A. Well, one of the most noticeable things, or first 
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ro be nored 1s the comparison im the per cent of copper 
in the tailing. Now, in exhibit 35 we have an average 
of .290 as a per cent of copper in the tailing. That is, 
that represents a loss. Now, on exhibit No. 36 we 
have in the corresponding figure, .157. 

©. 128. Well, IT am talking now, the average for 
the five months. 

mA, Yes. 

Q. 129. Now, will you make the same comparison 
individually with January, February and March, dur- 
ing which months the amount of oil was above twenty 
pounds ? 

A. Well, we have in January—we used an average 
of 22.01 pounds of oil per ton, and our average tailing 
for the month was .106 per cent copper. For February 
we used an average of 23.21 pounds of oil per ton and 
iiade a tailing containing .121 per cent of copper. For 
March we used 20.62 pounds of oil per ton and made a 
tailing of—that figure is blurred a little bit; it looks 
like .161. 

Omis0, lt is 1S here? 

Peeloldnat feure is, It is a little blurred on this 
copy. Now for the month of April, which will natur- 
ally attract anyone's attention, the tailing there is 402. 

©. 131. Isn't it .401? 

401, yes. But that is due to another cause. 
oz WV hat was the cause?: 


Weil, during that time I made some tests or 
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rather, complete day runs in a reduced amount of oil. 
You will see that the average for those first seven days 
was 16,08. 
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Q. 133. This table does not show anything about 
the seven days. You know that cannot cover the whole 


month? 
Ave No. 
©. 134. tlow many days does it cover in April 
Dhevdays on wich we ased the low amounts 
( 


> 

\ 

Wels, Wes: 
\. The first and second. 
> 


CO): 


amt oO! ri! che taey weaver - 


S36, “Weell, this averare tesull tor 2prilenien 


A. From the first to the seventh inclusive. 

OO lar. Now iow nake die caine compa 
son as to the indicated extraction under the condi- 
tions represented upon exhibits 35 and 36? 

&. Reterring to exhibit 35 the percentages of in- 
dicated extraction—the average for the entire period 
waws 97.461 per cent, and‘for the subsequent period 
covered by exhibit No. 36 the indicated extraction 
for the entire period was 98.161. 

(). 138. How about the individual months during 
iilatepercad Tenresented by extmbitgo- 

A. Well, the individual months, with the exception 
of the seven days in April and for which | suggested 
an explanation as to the cause of that low extraction 
—with that exception the indicated extraction is above 
Gem per cent, ia fach very close Wee pcr com inte 
isce. 

Onis? Meer about ine mend oi iach 
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Pee iat iceeainove GS im tliree cases, and in the 
month of March 97.887, which is practically 98 per 
Cem. 

©. 140. Wow does the grade of the concentrate 
compare in value during the periods represented by 
exiubits 35 and 36° 

A. Well, for exhibit 32 the average of the con- 
centrate produced was 30.294 per cent copper, and for 
the subsequent period covered by exhibit 36, the aver- 
age is 28.458. 

QM. 141. That is, taking into the average the April 
results ? 

Po balie Wate the amerace the April result, ves. 
24/31. 

Q. 142. And while you are stating that, just state 
the copper contents for December, January, February 
and March of the concentrate?" 

A. The copper content of the concentrate for De- 
cember was 33.218; for January 29.414; for February 
2933/: tor March 27.369. 

©. 143. Does any factor enter into the value of 
these copper concentrates other than the amount of 
copper, the proportion of copper? 

A. Yes, the percentage of silica ar insoluble is one 
factor. 

Q. 144. State what that has to do with it, the 
percentage of silica. 

A. The percentage of silica is a disadvantage, in 
that it represents so much material which carries no 
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Cale ius, Ietailic ch mineral vaen, ihe imeem 
transportation has to be paid on that. 

©. 145. Docs it have anything to do with the 
smelting? 

Bee dl -also i smelling if there is am vexcecoro: 
silica over iron the smelting of that has to be paid 
tor specially. 

Oe iso. {i the silica and ion baiance cachivotner 
it leads to no additional smelting charge? 

A. It leads to no additional smelting charge. There 
is‘an additional charge when the silica exceeds the 
iron content. 

O. 147. Tow do these concentrates, during the pe- 
riod represented by exhibit 35, compare with those for 
the period represented by exhibit 36 in the matter of 
the relation of the amount of silica and iron? 

A, For the period covered by exhibit 35 we have 
ai average percentage of 21.013 per cent iron and 
16.116 per cent insoluble. For the period represented 
by exitpit Zo ve hawe 21-196 per cent inom andy) 7350 
per cent imsoluble. 

QM. 148. Do you regard the difference between 
these figures as substantial or not? : 

A. In the view of other results it 1s not. Now 
there is an excess—I havent figured it exactly, but 
there 1s about five per cent exccss of iron on exhibit 
35 and in round numbers four per cent on exhibit 36; 
in both cases the iron exceeds the silica. 
is it? 


©. 149. That is the principal thing 
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A. That is the principle thing—that is, not the 
principle thing, no; in that connection it is the prin- 
ciple thing, but the principle thing really is the dif- 
ference ii tic extraction, aS represented by the very 
much lower tailing during the last four months, or 
emice December 25th. 

QO. 150. In our operations do you encounter any 
other instance of a circulating load, other than the 
circulating load we have discussed in connection with 
this flotation operation? 

A. In general you mean? 

O. 151. Yes, in general metallurgical operations ? 

Pees \ liv yes. that matter of circulating load, we 
find that frequently m one connection or another. There 
is a very Simple one, for instance, in.a crushing plant. 
Make, for example, a plant which is, we will say, 
erushing a hundred tons a day, now that feed, we 
will say is crushed in rolls for example. After pass- 
ing the rolls it is screened. The under size is passed 
en for further treatment, while the over size or the 
part that is not reduced fine enough to pass the screen, 
is returiied to the rolls for regrinding. Now, we have 
that steady constant rate of 100 tons per day of new 
material. That circulating load, due to this returned 
over size, may build that load up so that you are crush- 
ing—the work that the rolls are actually doing will 
be four or five hundred tons, or perhaps more than 
Prat, per day. Now, I think that is coniparable, im 


that we will say you have a hundred pounds of new 
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oi going’ inte your flotation machine; you have a 
certain amount that is lost in circulation by going 
OUMmBMIEM 4c concentrate, ween! say: that word 
compare to the under size from that screen, which is 
lost to the circulation through the rolls. Then we 
have the oi] which is contained in the middling, or 
circulating load, which is returned; that would be 
Comparable to thesover size whiclr is veriiincd stom 
ech the rolls again. So that at any one minute 
we would have much more than the incicated rate of 
new weeds aload for tie Folls. 

©. 152. Now, referring again to exhibit 36, we 
liave a column “pounds of new oi! per ton.” That in- 
cludes the entire tonnage, the new Teed as well as 
the circulating solids, does it? 

EEO: 

OO; S35, ie Glees nae: 

x. Noy ibidoes 106. 

QM. 154+. It is pounds of new oil per ton of new 
need. 

A. Yes. {lie div tonnage im) the circulations 
taken care of by itself in our calculations. We satisfy 
it with its proper amount of oil before we make anv 
credit for the excess circulation. 

@. 155. What was the material that was bemg 
treated during this time recorded in exhibit 35; it 
is described as being mineral, ‘classifier overflow, and 
fourth and fifth spigots” in the title of the record. 


Can vou tell us what that is? 
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A. The material which we treat by flotation is a 
part of the low grade concentrate made in the mill. 
Now, in saying a part, {| will explain that that part 
is gotten in this way; the entire product of the low 
grade concentrate is classified in the hydraulic classi- 
fiers of five compartinents each. Now the coarsest 
material which comes down in the first spigot, along 
with the next coarsest in size in the second, and the 
succeeding in the third compartment—the products 
from those three spigots are treated on Wilfley tables. 
The product from the fourth spigot and the fiith 
spigot, along with the overflow from that classifier, 
is pumped to thickeners: we use both the cone tanks 
and the Dorr thickener for thickening this product. 
Then the under flow, or the thickened product from 
both the cone tanks and the Dorr tank is laundered 
foete flotation plant for treatment. 

©. 156. Have you any figures regarding its fine- 
ness? 

A. Yes. Well, yesterday 1 gave the screen analysis 
of the flotation heading for February as 61.04 per 
cent passing through a 200 mesh. 

Meis/. Well, wever miurd: { had forgotten that 
vou gave that. 

eee is quite a tine pré@duct. 

QO. 158. Was the same material being treated dur- 
tie the period recorded in exhibit 362 

io Yes. 

©: 159. Generally, was the material of the same 
character during the periods represented by 35 and 36? 
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7 ceeeNO\, 10 POMe Over trercid tecorde as 
will say that there is just a little difference, which 
does net amount to anything, and that is, that there 
was a period of experimentation, when they used some 
of the third spigot product, but that is only a relative 
matter; but the product is essentially the same prod- 
uct. 

©. 1600. What is the most important clement in 
the operations of your piant, 1f you can state it in that 
way, recovery or the grade of the concentrate? 

A. Why, recovery is the most important. 

QO. 161. Now [ believe you have made some tests 
designed to show comparative results with different 
amounts of oil, have you not? 

Wey ES 

QO. 162. Have you a record of those tests? 

oleic, yes. “You felch “to. tle) Siaiciniem 
marked “‘statement showing loss in pounds of copper 
and consequently mionetary losses due to abnormal 
tailing caused by variation in the amount of oil—” 

O, 153. Yess believe that is i: [ite tilemr 
“Utah Copper Company, Magna plant, statement show- 
ing loss in pounds of copper and consequent mone- 
tary loss due to abnormal tailing caused by vartia- 
tion in amounts of oil used per ton of ore treated, De- 
cember 25th, 1916, to March 24th, 1917, and abnormal 
test March 25th to April 2nd, 1917.” | will ask you 
if these operations recorded upon this paper were 


canted out by you? 
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A. Yes, sir, under my direction. 

Q. 164. And you can state that the results here 
recorded are correct? | 

A. To the best of my knowledge and belief [ 
famk they are accurate in every detail. 

Poke SCO UN] i orter this report i evidence. 


Repowmeimarked UPPINDANTS EXHIBIT 
38 and admitted in evidence. 


MR. GARRISON: I would like to cross examine 
as to this. 

BY MR. GARRISON: 

i165. These were expernunents were they? 

A. Well, if you want to classify them as experi- 
ments—we were trying out that condition; if that 
is what you mean by an experiment—but we did it on 
full scale operations. 

QO. 166. But I mean it was not the ordinary opera- 
tion in your mill; it was done for the purpose of ascer- 
taining the effect of running your mill under certain 
conditions ? 

A. It was a variation in the amount of oil per 
ton of the ore treated by flotation, but applied to our 
regular heading and the entire amount of feed under 
treatment. 

©. 167. (Last question read.) You can answer 
that yes or no, can’t you? 

A. | don't believe that that can be answered di- 
ectly without a certain qualification. 


< 
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OMios. “Woy not? 


A. Because we are continually varying our con- 


ae 


ditions; that 1s, we may be at any time varying our 
conditions as to the amount and kind of oils, reagents, 
and such variable things, and we do that m our regular 
operations. 

O. 169. Those were different conditions, werent 
they ? 

A. We vary our condition from one time to an- 
ouner. 

Q. 170. And those variations or different condi- 
tions—they were different conditions, weren’t they, 
diiterent sone from! the otlWer : 

re eso awe differ one fronmanotliicr meonr recitian 
operations—one day from another. 

©. 171. I haven't asked you that. I say when you 
do make these variations they are with respect to 
each other different conditions, aren't they? 

A. They are different conditions, yes. 

Q. 172. Then I will ask you whether or not these 
things shown on here which are different from the 
normal and which are designated as abnormal were 
done for the purpose of ascertaining the nature of 
the abnormal conditions which are different from the 
normal conditions; isn't that correct ? 

A. Yes, sift. 

Q. 173. And they were all done by you or under 
your direction? 


A. They were all done under my direction. 
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O. 174. And you are satisfied that you can test'ly 
as the verity of the figures? 

Pye Positively, ycs, Sir- 

QO. 175. And as representing truthfully the conc:- 
tions that existed in the mill at the time that the: 
figures show the record? 

Poe eyes, Sit. 

Mk. GARRISON: \We have no objection as 15 
mac cCOMPpPCtency. 

Pie COUR {he result o1 widtwe nicht cin 
the permanent objection is permanently overruled at fie 
present time. 


The document admitted 1 evidence and imarke.l 
Defendant’s exhibit 38. 


DC NN ST LON (Continued |, 
Pm MR: SCOTT: 


O. 176. What was the general purpose ot these 
operations represented by exhibit 38? 

Bee tie eeneral purpose of these operations wa. 
Meedetimiine and note the effect produced by the re- 
Peron in the amount of of per ton of ore treate! 
without any variation in the oil combination itsell, 
in its proportion; simply in the aniount of that com- 
bination being used per ton of feed. 

We i77. in reducing the amount progressively, as 
| have—as [ see you have done, did you adhsie 


rigidly to the conditions prevailing when you used 
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Me eeestunm, 22.18 pounds or di you adapters 


xest you could, the conditions to the varying and 
maller amounts? 


A. Well the conditions—\Ve ran that under two 
general conditions. We would run, for instance on 
the 25th and 26th of March, we ran on those cwo 
days under the normal conditions of carrying the 
circulating load and we included, or include the amount 
of oil in excess of 15 pounds per ton of pulp in the 
circulating load. 

Oi 7S Vourdia thet becavsc tr 46) Out Bento 
tO artive; as nearly as possibile) at 15 apetnd= inex 
ton? 

‘A. 15 pounds is the amount that we endeavored to 
maintain, 15 pounds per ton of feed during those two 
days. 

). 179. Andon March 25th and 26th, the amount, 
| note, taking into accounts credit for the circulating 
oil were, 16.17 and 15.84. That is correct is it not? 

A wee Bow, tor Wiarcl) 27th and Zetec iim 
inated the circulating load. . 

©. 180. So that 16.23 for March 27th and 16.41 
for March 2&th represents the amount of new oil re- 
lative to the new feed, the circulating feed heing 
feporcd teitincly 7 

M®. Yes, the mew feed was the total feed onto @ 
days because there was no circulating load. 

(). 181. You cut the circulating load out? 


pe. leulincly = Gwen scar 
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QO. 182. The pulp flowed straight through the 
machine from end to end without anv circulating load 
at all? 

A. Yes. What froth was discharged from: each 
and every cell went directly to the high grade con- 
centrate. 

©. 183. Then, as J] understand your last answer, 
upon these days when you did not take credit for 
circulating oil, you didn’t have any circulation; you 
eliminated the circulation entirely? 

A. Didnt have any; there positively was no cir- 
culation at all; no circulating load. 

QM. 184. It was not a question of not taking ito’ 
consideration something that was present, but you 


sunply cut the circulating load out of the system 


A. We absolutely did not have a circulating load. 

(iso. The first entry is designated “Normal” 
and the amount of oil is 22.18 pounds. What is the 
meaning of the word ‘normal’ in that connection? 

A. We assunie or assumed the average condition 
as obtained—or average results as cbtained from De- 
cember 25th to March 24th inclusive as the normal 
condition of operation under the Jarge amount of 
cil or the increased amount of oil from our prior 
Bractice. 

©. 186. Normal, as representing your present mode 
Pope: 2ton witl over one per cent ot oil? 

A. Yes. Jn other words we began the use of the ~ 
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lavee “amount of of] onsthe Zain ct December and 
at the time that these tests were begun, on the 25th 
of March, we simply took our average results for 
the entire peried up to that time, and assumed that 
as the normal figure, as the basis of comparison. 

Omics, Oho yes. Phat cin nermal sone 
covers the period from December 253th, as stated, 
1916, to March 24, 1917? 

A. That is just before these tests were begun. 

©. 188. Now, what was the result of these tests 
mie remard toy ihe <cilicrency Of “keine less, (Gl etic 
mixture than 22.18 pounds which you took as the 
normal average: 

a Velie we oui wer cot vasliv Metter resmii< 
with the greater amount than we did with the re- 
duced amount. Now, this statement carries that ont 
for the purpose of coniparing the difference in opera- 
tion, that is, the percentage of copper in the tailings. 
also the actual loss in operating under the different 
conditions. And then we go ahead and figure what 
that loss means in money at the assay of the tailing, 
that is, the actual amount lost on the actual tonnage 
of tailing which was discharged from the plant dur- 
ing the test; and that loss 1s figured at 15 and 20 and 
25 and 30 ents per th in order t determine Whe 
monetary loss. 

Oo 180. So that we are SupeMlint We theives it gels 
and instead of having it in this table, suppose you 


run right down that first colunin of dates, and the 
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amount of oil and just state briefly what the amounts 
of oil was in each of these runs and how it was com- 
puted and whether the machine was circulated—-oper- 
ated with circulation or not. 

Po Lieiarst fieure maider the column “Average 
Bownds On Used jer Non of Ore Treated” ts 22.18, 
and that represents the average pounds of oil per ton 
fine the emiire period irom December 25th 1016. 
to March 24, 1917, inclusive. Now, on March 25th 
it was endeavored to maintain an average of 15 pounds 
of oi] per ton including the excess oil from the circu- 
lating load. On March 26th the same condition ob- 
tained. On March 27th and 28th it was endeavored 
to use 15 pounds of oil per. ton, that being only new 
oil, though. There was no oil credited from circula- 
tion and positively no circulation, as the discharge 
from every cell was direct into the high grade Jaunder 
and nothing whatever was returned to circulation. 
On March 29th there were no tests made. On March 
JOth it was endeavored to use 10 pounds of oil per 
ton of feed without circulation, the same conditicn 
obtaining as did on March 27th and 28th. Ail froth 
was discharged to concentrate launder. On March 
3f it was attempted to maimtain the oil at 10 pounds 
per ton including excess oil from circulation, any 
the excess in this case being after the dry tonnage in 
circulation was satisfied, with 10 pounds of ofl per 
fom On April Ist it was attempted to maintain the 


oi at 5 pounds per ton of feed without circulation. 
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Hod om April 2nd i was attempted to maintain tne 
On at 5 ponds per tom wiclusive of the circulation 
inclusive of the excess oil from circulation; and in 
this case, excess oi! is the amount of oil in excess 
of 5 pounds per ton of dry pulp in circulation. 

On 190. Now, refering tovthe colts Ayes. 
betmcent, Copper in 1ailings “ces ticre seam toulems 
fixed relation between the efficiency of operations 
when you figure the oil with and without circulation, 
er whether you operate with and without circulatio: 
and figure the oil accordingly? 

A. Well, on March 25th the average per cent. 
copper in tailings was .Z+1, and on March 26th it 
Wasecle 

MO. 191. That is, with circulation? 

©. That was with circulation. 

On 22a tele pounds ° 

A Yes approximately, or we cudeavorcd igeied 
if at 15 pounmdeas Now, without circ tion, on Pare? 
27 and March 28 we have .249 and .300 respectively. 

On 19S AM iin is @the ditterence™ erie) wires 
Lictcs SUC eecmmtOuene Ol your experience would be 
regarded as involving a substantial difference or as 
being substantially identical? 

A. JT cannot see that there is any substantial dif- 
ference, anything specially noteworthy. 

QO. 194. Now, taking March 30th and Sist with the 
effort—when the effort was to use 10 pounds, and 
which shows about 10 pounds were used, how do Ure 


tailings compare with circulation and without? 
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A. On March 30th we used 10.63 pounds of oi! 
per ton without circulation and made a tailing of 

289% copper, and on March 31 the total oil in- 
elusive of excess oil from circulation averaged 10.33 
pounds per ton in the feed and the average copper in 
fhe tailings was .486, which is a little lower than that 
made without circulation. 

Q. 195. About one-tenth of a per cent? 

ee aes. 

Q., 196. Now, with your operation, attenipting to 
Hs the cil at 5 pounds with and without circulation, 
will you compare the copper in the tailings? 

Te One Wal victiwe aa wuhout circulation, used 
a total of 5.16 pounds of oil per ton of feed and made 
eae average ta ae of .560% copper; on the 2nd of 
 . we used a total of 4.16 pounds of oil per ton 
treated, which figure includes excess oil from circu- 
lation after crediting the dry pulp in circulation with 
pepounds Of oil per ton, and an average tailing made 
iiat day was 1.277% | 

QO. 197. Do you know any facts to explain that 
rather high tailing with circulation at 5 pounds as 
compared with the lower tailing without? 

Pemevvbs, yes, there is an explanation | think, that 
will apply there—it certainly does’ apply, and_ that 
is that there was on that dav not enough oii to 
satisfy the mineral in the pulp. There was no oii 
accumulated from that circulating load. There was 
not enough ol there to satisfy the mineral. We 
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had a great deal of difficult tv thatoday. While ve 
ained at 5 pounds of oil per ton we only got eo 
+.16. There was simply not enough oil in the system, 
11 the machine. 

() 198. ‘Now, evhai fas the @eneral trend of -& 
sults to the copper loss in tailings as the amount of 
oi] is decreased, in these series of experinients ? 

A. the taihae wet quite constantly upward as 
the amount of oil per ton was reduced. In fact it 

Suto ihe point tia it represented ay great big 
ne an cnormous loss. 

(), 199. What is the range of figures, just to wet 


loss {iret 


them plainly stated outside of this table 
inter 

A. ‘The loss in tailing for that period which we 
considered a normal period, froni December 25th, 
1916, to March 24, 1917, the average loss in pounds 
of copper per ton of tailings, was 2.40 pounds «of 
copper per ton. On Marcel 25th it was 4.82. 

G) 200. “Wath 1G pernds of oil: is tat whaivon 
meat / 

me Yersiviineepannds of oil. 

©. 201. Might as well state the amontnt so we know 
what the figure is pelaicd to. 

® On Mirch’ 26th it was) 3.56 with lacstq3oands 
of oil used. On March 27th it was 4.98 with 16.33 
pounds of oi On March 28th it was 6.00 pounds 
af copper per ton with 16.41 pounds of of per tou, 
Qi March 300) it was 11.7& pounds of ‘eapper Ter 


é 
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ton with 10.63 pounds of oi] used per ton. On March 
3l it was 9.72 pounds of copper per ton with 10.33 
pounds of ot! per ton used. On April Ist it was 11.20 
pounds of copper per ton with 5.16 pounds of ol 
used per ton, and on April 2nd, it was 25.54 pounds 
of copper per ton with 4.16 pounds of oil used per 
ton. 

202 ocs tnatlast fietire you read, a loss of 
25.54 pounds of copper to the ton, represent any re- 
eovery at all? What were the headings here, about: 
—Unless the other side wants it ] don't care about 
the actual figures but [I should like to know what 
kind of material you were treating. 

Eee ves. i can)eive you the acittal figures. That 
was April 2nd. 

Was. April 2nd) the test marked “C” wath 
a star. 

A. On April 2nd the heading contained 7.14% 
copper. The tailing as shown on this exhibit 38 was 
2777, copper, and the concentrate 27.09% copper. 
The indicated extraction for that day was only 
86.16%. 

QO. 204. Now, do your notes enable you to give 
the same figures for that normal period or does that 
already appear in some of the tables we have in evi- 
dence? 

A. Well, for that normal period—] haven't that 
figure for the normal period with me, [ believe, right 
now. I can give you though—I can give it to you 


hy months. 


20/4 A 


— ‘| 
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QO. 205. Maybe you can compile it before you 
come back after recess and then you can eive it to 
us for that whole period just for a basis of compari- 
Som. vow, | find a columin here “Voss, Pounds of 
Copper per Ton.” That is the column we have been 
taiking about. The next column is, [ take it, the 
loss per ton on 15 cent copper—That is what it 
says, the value | presume of the copper that is lost 
mvecach ton of ore treated, 

mm, Yes, this first set of Tictires, the loss cr ton 
ot 15, 2025 and 30 1s the calculated totalelass: 

Ow 20em the valieror the cop er tliat cocsminic 
the tailings? 

A. Yes, without any conrparative—without any 
comparison being attempted. That is, under our nor- 
mal period when the average copper in the tailings 
was .12, the loss im pounds of copper per ton was 
2.40. Now, at 15 cents a pound for copper that 1s 
36 cents per ton of tailings, that was lost. 

QO) 207. len aml correct, an 1 not, that these 
iirec wcolummonmedleass cn ton, 5,920) Z54no0 tom 
columns, that simply represents the value of metal- 
lic copper in the tailings under the different columns 
represented ¢ 

ees 

©. 208. Now, we have next tere “abnormal loss 
per ton tailings.” 

A. Abnormal loss, pounds copper per ton tailings. 


(), 209. That is simply the weight of the copper 
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in the tailings under those different conditions? 
A. No, that is the abnormal loss; that is the dif- 


Q. 210. How do you figure the abnormal loss? 

A. Why, in this: we consider for that period cover- 
ed, from December 25th, 1916, to March 24th, 1917, 
which we have considered a normal period for the 
purpose of comparison—the pounds of copper there, 
you will notice, loss in tailmgs—the pounds of cop- 
per per ton is 2.40. The corresponding figure on 
the next line, which is of date March 25th, is 4.82. 
Now that is the actual loss, 4.82, so we consider the 
abnormal loss the difference between that and the 
average loss of the normal period, which ‘n_ this 
case would be 2.42. 

Q. 211. The 2.42 in the abnormal loss column 1s 
arrived at by taking 2.4 from 4.82? 

Ee eS. 

©. 212. Then here in this abnormal loss colunn, 
that represents the actual loss under cach of these con- 
ditions, minus the 2.4 pounds that you consider a 
normal loss? 

A. Yes, sir. 

©, 213. Therefore you have this abnormal loss ¢ 

A. Yes, sir. 

©. 214.. Then in the next column, you have simply, 


tal 


take it, computed the value of what you term the 
abnormal loss at different prices per pound, as stated 
at the head of the column? 
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A. Well, we have computed the abnormal! loss 
per ton under these varying conditions, and at the 
lifferent prices, and also the abnormal loss per day, 
which is figured on the actual tonnage of the tail- 
ing which went out at that high figure. 

215. Now, Giwe us the range of loss that yan 
mentioned how that figure per day at, will say, fifteen 
eam copper: 

A. The abnormal loss per day at fifteen cent cop- 
per on “tle days om which we endeavored ica 
fifteen pounds of oil per ton, are as follows: On 
March Zath we actually used IGA, pounds, aud tic 
abnormal joss is $300.95. 

Oe Zie Per day: 

A sOmethat day; that is the actnal fieure of aie 
amount of tailing which went out with that abnormal 
amount of copper in it. On March 26th using 158+ 
pounds of oil per ton of feed, the abnormal loss was 
on that day $394.84. 

On Mareh 27th, when 16.33 pounds of oil was 
used per ton of feed, the abnorimal loss is $300.70. 

On March 28th with 16.41 pounds of oil per ton 
of feed, the abnormal loss was $404.46. 

On March 30th— 

217. Miry Comeads, you imeli sta ergs 
these losses kept on increasing, or whether they de- 
creased, and what maximum and minimum they finally 
arriwed ae? 


A. The loss increases almost constantly, with the 


Ww 
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reduction in the amount of oil used per ton of ma- 
terial treated; and on the last test which was con- 
ducted on April 2nd with 4.16 pounds of oil per ton 
of feed, the abnormal loss at 15 cent copper amounts 
oe o2,012. 17. 

-O. 218. Now what would that amount to at thirty 
cent copper; just twice as much? 

“A. At thirty cent copper it would be $5,824.34 
abnormal loss for the day. 

©. 219. Did you make such efforts as were pos- 
sible to get the best results under all the different 
conditions recorded upon exhibit 38° 

Pee iedid: sl inade ayspecial ettort to see that the 
best results were obtained that we could possibly 
obtain under the varying conditions. 

e220, at oil anixtire did Swe use that day. 
does that appear on this tabulation? 

Pee vcs, 6 think So. 

227i. | dont believe it does. 

A. Let us see. That is not on there, but we used 
memixttire of fifty per cent of fones oi], 37 1-2 per 
fem Of |_yoth fuel oil. ~ 

222. What is that Lyoth oilr 

A. ft is a California fuel oil that we receive from 
Lyoth, California, and we give it that name—and 
also 12 1-2 per cent of American creosote. 

weec2s. (5 that a mixture that you have found 
suitable for use in operating with over twenty pounds 
mer ton? 
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A. That exact mixture we had not used for a very 
long period. 

Q. 224. You have used it on other occasions than 
during these tests recorded in exhibit 38? 

mw We used it on the day before, and one reason 
for not having used it for a longer period was on 
account of the difficulty we have had in getting a 
sufficient amount of Jones oil, that I was never able 
to work that down to get just exactly the combina- 
tion that [ am perfectly satisfied with, on account of 
not having ample supply of oil at all times for the 
purpose. 

QM. 225. Do you know any facts to explain the 
reason these results deteriorated with the decrease 
of oil, whereas tn some of your experience you have 
obtained good results with small amounts of oil? 

A. Yes, we can get good results with small an- 
ounts of oil, very much smaller than this, and have 
done it, ‘but with entirely different oils. 

Q. 226. You think it is simply a question of the 
oil, the quantity to be used? 

A. Yes. The conditions with the lower amounts 
of oil—-we have not changed our conditions in the 
plant; the agitation of the feed, the flow of the pulp, 
or any of those conditions were not changed. And 
there is another thing that we never took into ac- 
count in using the small amount of oil, that is, in that 
period covered by this exhibit 35—we never did take 


info account the circulating oil; we have no idea 


~ 
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whether that figure given here is pounds of oil—tha‘ 
figure is pounds of new oil per ton. 

ON 27 ee ceo miauter Ol iact there was circulation 
in the system at that time? 

A. Yes, at all times; that is our regular opera- 
tion. 

ON 220) Vat veiteci would that have upon the 
amount of oi] as stated in exhibit 35? | 

A. Well, it would increase lo vOmtSt exacts; 
what amount it is impossible to say, but it 1s very 
probable that in some of those cases it might have 
gotten up to one per cent, or certainly over half of 
one per cent, which would be ten or twelve pounds, 


easily. 


WHEREUPON an adjournment was taken until 
eco P. M., Briday, April 20th, 1917. 


Padayeee wpinlezOuh, 1Ol7, 2:00 1P: 


©. 229. Mr. Conrads, have you made any obser- 
vation or do you know any facts that go to show 
what becomes of the oil what is used in these opera. 
tions 


more particularly with a large amount of oil? 

A. I have nothing but my own observations; that 
is, | have made no definite calculations as to where 
it goes. 

(e230> You mean no assays: 

A. No assays. 

O. You have made some observations that 
throw some light on this question ? 
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acon Wane: 
Cro lee t you state whatithe ane 2 

Peeeoince using the greater amount of o1) Gehave 
noticed a considerably greater amount of froth which 
collects in the concentrate bins, or the bins into which 
thesconcentrate 1s run jor dtyme, and trom whicheist 
is shipped. . 

e232. like completcdveoncenine 

we Yes, the finished cencentraic, “2s towtuc 
definite proportion or any assay, | could not say, but 
from observation | have noticed this froth has accumu- 
lated in some cases easily as much as a foot and a 
half deep on top of the bin. 

Oe 25s tiow deep are these tins = 

A. Those bins are fifteen by twenty-two and a 
halt cache Din. im area, 

Q. 234. They are that wide and that long? 

A. Yes, that is the area of each individual bin; we 
have sixteen of these bins in service, concrete bins. 

Q. 235. And you noticed this in the bins that were 
receiving concentrate which had large quantities of oil? 

A. Well, our flotation concentrate does not go to 
the bins separately, but it 1s elevated into the general 
high grade concentrate launders from the entire plant. 

Q. 236. And all the concentrates go together? 

A. Yes, they flow on to the concentrate bins, and 
the distribution of the loading of those bins 1s simply 
governed as a matter of- convenience, that 1s as to 
where the load goes at any particular time, depending 
on which bins are full, which bins we are loading out 
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of and which are empty. Consequently there is an 
overflow, if the concentrate is going into one bin—hbe- 
fore that bin is solid concentrate, there is quite a good 
deal of water and other material in general which over- 
flows into the succeeding bins, and naturally that ac- 
cumulates in different places. 

QO. 237. And what did you notice in these bins? 

A. J remember distinctly at one time 1 had one 
of the men that work there try to see if he could as- 
certain the depth of that froth on the concentrate bins, 
—-on one of the bins, and he did not get to the bottom 


of it; he reached tn probably—lI should say to a depth 
mie 100t and a hali, at feast that. 

Q. 238. Did you ever do anything with this froth 
in the way of examining it or investigating it? 

A. Yes, | attempted at one time to see if it would 
be possible or practicable to attempt the recovery of 
ize oil from it. 

QO. 239. How did you know there was oil in it? 

pee Vell it is evident that it is a froth from the 
flotation plant; it is an oil froth; you can see the na- 
ture of if: and while there is more or less always, or 
always has been in my time at the plant—of course. 
during the period that | have been there they have 
been using the flotation process on the low grade stuff, 
and we always have a certain amount of that froth in 
evidence, but it is so much greater— 

©. 240. How does the quantity of that compare when 
you are using less than one per cent, say four or five 
pounds of oil, with the times when you are using 


twenty pounds? 
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A. Well, the amount of froth with the greater 
amount of oil is greatly increased, there is a great deal 
more of it. I attempted to see if it were practicable 
to recover any oil from that, but after accumulating 
it for at least ten days or two weeks, I don’t remem- 
ber exactly, we attempted to break the froth down 
and draw the oil from it, and on close observation | 
could see that it was almost completely filled with very 
fine solid matter, probably concentrate and perhaps 
some silica; solid matter, mineral, probably and some 
fine silica for that matter—but with solid matter. It 
vas very heavy in it, and I took some of that sample 
and tried to separate it in a centrifuge, a centrifugal 
machine. | did get some oil separated. These were 
not quantitative tests, simply observation. I did get 
some oil separated, and also quite an amount, relatively, 
of that fine solid matter. As I said before, with the 
fine nuneral and perhaps silicious matter also,—from 
that the centrifuge would not make the separation, that 
iS) ccparatcroutine solid inatier tom the oil: 

@. 24). Well, the I:quid im which the solid mattes 
was contained—was that al] oil or was it oil and water 
or what? 

A. Well, that had some water in it. 

©. 2a. Mat? 

A. That had some water in it. This froth itself, 
in taking a small sample like that, you naturally get 
Sone Wane Sv ar, 

(), 243. Were you able to observe with certainty 
that there was oil present in the liquid which was sep- 


arate from this froth which you spoke of? 
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A. From the experiment with the centrifuge? 

Q. 244. Yes. : 

A. Yes, sir. 

Q. 245. Have you ever made any observations with 
regard to the effectiveness of the different oils which 
you have used in this mixture? 

A. The general characteristics of the oils? 

QO. 246. Their characteristics and their effectiveness 
in contributing to the result. 

A. Yes. We have had that more or less forced up- 
on us in failure to obtain sufficient supplies of oil that 
we would select in combination. For instance, we use 
generally, Jones oil, we use in our combination quite 
regularly, but at times our supply has been completely 
exhausted and we have been forced to use what oils 
we had on hand. For instance, that fuel oil, the Lyoth 
tel oil, | have used that entirely alone; I have used 
it in combination with American creosote and I have 
used various proportions of Jones oil, Lyoth fuel oil 
and American creosote and [ have used also combina- 
tions of Jones oil and Yaryan pine, small amounts of 
Yaryan pine as a frothing agent as the Jones oil has 
not sufficient frothing qualities. 

©. 247. Have you statements showing the results 
for individual days, separate from the time you began 
to use large quantities of oil? 

im Yes, Sir. 

QO. 248. I wish you would produce such statements. 

(Witness produced the statements.) 

QO. 249. These statements cover what months? 
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A. I have one which covers a period from Decem- 
her 25th to 31st inclusive: 

©2250, 1916? 

me 61916, yes. 

©, 29], «And then what months in 1917? 

A. The entire months of January and february 
and March and the month of April, from the first to 
the seventh incltsive. 

. ZoZ. These Statements coma the data) jjom 
which the summary statements that we have already 
had before us were compiled, do they not? | 

A. From which that monthly summary was com- 
piledpyes. Sir 

Q. 253. That really covers the same ground does 
it not? 

me Yes, Sir: 

QM. 254. [Except that, naturally, they exhibit each 
day separate instead of in monthly summary? 

me ES. Si 

©. 255. So that what you have stated about the 
other exhibits containing the monthly statement, with 
regard to your having charge of the operations, will 
apply equally to these statements? 

A. Absolutely, yes, sir. 

Q. 256. And you therefore know them to be cor- 
rect in the same sense that you knew the other ones 
to be correct ? 

Me exactly, 

MR. SCOTT: | will thén offer in evidence these 


statements, showing the results by days, the first en- 


re 
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titled “Utah Copper Company, Magna Plant, Metal- 
lurgical Department, Composite Flotation Retreatment 
Plant Results, December 25th to 31st, 1916, inclusive.’’ 
MR. GARRISON: Our standing objection, if your 
honor please. 
SCOUT Very well, overmied, 


The statement is admitted in evidence and 
marked DEFENDANT'S EXHIBIT 39. 


ite Seo i se iiconext onescnmecd.s Wtalr Gop- 
per Company, Magna Plant, Metallurgical Depart- 
ment, Composite Ilotation Retreatment Plant Results, 
Month of January, 1917.” 

MR. GARRISON: The standing objection. 

PEE COURT. SOverruled 


The document was adniutted in evidence and 
marked DEPENDANT? S EXHIBIT 40. 


oe oC | ee ihenext Gnementitied “Utah Copper 
Company, Magna Plant, Metallurgical Department, 
Composite Flotation Plant Results. Month of Febru- 
ety, 117.” 

mee GARRISON: The same objection. 

eee COURT: Overruled 


/ 


The statement was admitted in evidence and 


PuecdOENOANTS BXHIBIT NOs 


com OOP) ihe next one ts entitled: “Utan 
Copper Company, Magna Plant, Metallurgical Depart- 
ment, Composite Flotation Retreatment Plant Results. 
Month of March, 1917.” 
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MR. GARRISON: Same objection. 
THE COURT: Overruled. 


The statement was admitted in Beidciee and 
marked DEFENDANT S BXEIBIT 42 


Pie ©COl ll? Pheiextone 1s entitled) Utahe@on- 
per Company, Magna Plant, Metallurgical Department, 
Flotation Retreatment Plant Results, for the Period 
opel J ohaval 7 27 axenic. 

NK GARRISON ble same onjection: 

TCO Te Oncranicd. 


The statement was admitted in evidence and 


marked DEFENDANT'S EXHIBIT No. 43. 


mie oCOTl: On these renorisel will state thar 
we only have two copies, but will have more made this 
evening, as soon as court adjourns, to supply the other 
side. 

MR. GARRISON: Is there anything we can fol- 
low in the examination of the witness. 

MR. SCOTT: Iam not going to examine him any 
further about them, except to find out 1f the same gen- 
eral plan was followed in the preparation of these state- 
iments as was followed in the monthly summary. 

Q. 257. The same general plan was followed 1n com- 
piling these daily statements as was followed in the 
monthly ones, was it not? 

*, The saime central plan, yes. 

QO. 258. The only essential difference is that the 
data is sect forth in 24 hour periods instead of averages 


for the month, is it not? 
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A. Yes, sir. There is a further slight difference. 
about the only difference that I recail right now, be- 
tween these various statements is that from December 
25, 1916, to January 16, 1917, inclusive, no oil was 
credited from circulation. There was a circulating load 
carried but it was not taken into account. From Jan- 
uary 17th to March 3d, inclusive, that circulating oil 
was taken as new oil. 

Q. 259. Without making any allowance for the in-. 
creased tonnage due to the solids in the middlings? 

A. Yes, sir. From March 4 to 24 inclusive the cir- 
culating oil in excess of 20 pounds per ton of dry pulp 
in circulation was credited as new oil. Then immedi- 
ately following that comes a period of these tests with 
Various amounts of oil. 


Q. 260. These are the tests upon the abnormal costs 
statement? 

A. Yes, in which that is specified, when we credit 
as 15 pounds and 10 and 5, respectively. 

QO. 261. And this brings the report down to the end 
of the period? 

Ee lheweport down to April 71h. 

262, Mr. Conrads, before you leave the stand 
you might detach from your book the copy of these 
exhibits so that counsel for the other side may have 
ihem to look at while cross examining you. You have 
copies of them in that book? ¢ 

A. I have the copies, but IT will have nothing to 
Heiecr to. 

MR. GARRISON: Has he copies besides these? 

Pe WITNESS: J have my own file copy. | 
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X-Q. 263. Going back to the operations from August 
1915, to and including December 24+, 1916, [| do not 
observe that the table. exhibit 35, gives any informa- 
tion as to the oils that were used. Can you supply that 
information generally? 

A. I can suppply it im detail, Mr. Willtanis, by ref- 
erence to my notes 


that is, | think [ have quite suff- 
cient detail. 

X-Q. 26+ It wouldn't be a very long matter, 
would it? 

ie siteyou care tq reler to it by days, b havent 
the monthly statement made up of the various days of 
the months, you see, comparison by a month, but | 
can get that data for you on any particular day or days’ 

MR. GARRISON: You can make out a table for 
us and furnish it to us, can't you? 

A | cane will reqiire Guile a ar eardcaleas 
lime. 

MR. GARRISON: [t would require infinitely more 
tinie if we ask you question by question, day by day? 

MR. SCOUT] Wil the stenoerapher pleaser icad 
the question? 

(Question read as follows: “Going back to the op- 
erations from August, 1915 to and including Decem- 
ber 24, 1916, | do not observe that the table, exhibit 35, 
vives auy information as to the oils that were used. 


Can you supply that information generally? A. T can 


ry 
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supply it in detail, Mr. Williams, by reference to my 
notes—that is, I think I have quite sufficient detail. 
©. It wouldn't be a very long matter, would it.”) 

X-Q. 205. Were frequent changes in the oil used 
during that period, or was there a comparative sta- 
bility ? 

A. Generally a comparative stability. There were 
changes and trials of new combinations, etc., at times. 

X-Q. 266. Well, what in general were the oils that 
you used during that period? 

A. That is referring to the period subsequent to 
August? 

X-Q. 267. From August, 1915, when you went to 
the plant, up to December 24th, 1916, when you 
changed to large quantities of oil? 

A. I have this in a manner here which | think will 
go over that as you desire, Mr. Williams. In the 
month of August, 1914" Barrett creosote, Barrett No. 
+, Jones oil, pine oil and No. 642—that is reconstructed 
pine oil. That was used on the first of the month. | 

X-Q. 268. In what proportions? — 

A. We used 520 pounds of Barrett creosote, 645 
pounds of Barrett No. 4, 778 pounds of Jones oil, 197 
pounds of pine oil, and 333 pounds of No. 642: 

X-Q. 269. That was the total for the month? 

A. No, that was the first day of August. 

X-Q. 270. That was the total amount of oil used 
on that day? 

A. On that day. 

X-Q. 271. Now what was the total tonnage of ma- 
terial treated on that day? 
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A. On that day we treated for one section 224 tons. 
and for the other 324 tons, total 548 tons. 

X-Q. 272. Now, give me another typical day? 

A. Wechanged them to Barrett creosote, Jones and 
pine oil on the second, and Barrett creosote, Jones and 
pine and No. 642 on the 3rd and 4th. There is a 
period from the 16th to the 3lst we used Barrett No. 
+, Lewis creosote, Jones oil, pine oil and No. 642. 

X-Q. 273. Give me the proportions on that day, first 
of the oil and then of the material, say the 24th? 

A. August 24th we used 431 pounds of Barrett 
No. 4, 949 pounds of Jones, 319 pounds of Lewis, 291 
pounds of pine, 555 pounds of No. 642. 

X-Q. 274. What tonnage did you treat on that day? 

A, ‘the tonnage for one section was 226 and! for 
the other 322: that makes 548 total. 

X-Q. 275. Now, can you run along and tell when 
any very substantial change was made? 

A. Take the month of September T think we used 
the same combination. 

XO, 276.) Whentiever imind. 

A. That was used from the first to the 6th, the 
21st to the 24th, and the 28th to the 30th. 

X-Q. 277. Then in October was there any substan- 
tial change? 

A. It is essentially the same, Mr. Williams; we 
used Jones, Lewis Creo, Barrett 4 and 642. 

X-Q. 278. Then we will run along in 1916 and take 
it about the middle of 1916 and see what you were 


using ? 
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A. When would you like? 

X-Q. 279. August, 1916, if you were running reg- 
ularly then? 

A. Yes. In August, 1916, we used Jones oil, Amer- 
ican creosote, and Weaste, which is another creosote 
oil, and the trade name that we received it under is 
Weaste. That was used from the Ist to the 10th in- 
clusive. 

X-Q. 280. And the amount for each day? 

A. What day would you like; that was used from 
me ist to the 10th. 

X-Q. 281. Say the 5th? 

A. On the 5th we used 2000 pounds of Jones oil, 
666 pounds of American creosote and 666 pounds of 
Weaste ol. 

X-Q. 282. And the tonnage of material treated on 
that day? 

A. The tonnage was 935 tons of heading. 

X-Q. 283. Total? 

A. Yes. 

X-Q. 284. Now, suppose we come back to Decem- 
ber 24th, the last day of the series. There was no 
change made then; you were running regularly then, 
about as you had before? 

Ewe lhere were changes at times; as | said before 
we have not been able at all times—that is, we have 
changed our combinations according to the various 
oils. We have used, for instance, Barrett No. 4, 
Weaste and Jones, and we have used Lewis creosote 
and Jones oil and so forth, such things as that. 
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X-Q. 285. 1 see that the average for the month in 
pounds of oil per ton, for the month of December is 
3.83, and let us see now if on the last day, December 
24th, you were running about the average; you were 
not getting ready for the change or anything like 
that? 

A. Well, on December 24th we started to use the 
icreased amount in the afternoon, and the only reason 
that it was not included here is because the 25th was 
the first entire day that we used the increased amount. 

X-Q. 286. Then vou had better take about the 15th 
of December? 

hoe right, sim On the) loti cf Wecember 
1916, we used 1922 pounds of Jones oil, 1704 pounds. 
of American creosote, making a total of 3626 pounds, 
and we treated 970 tons. 

X-Q. 287. Now, when, in December, commencing 
on the 25th, did you settle down to normal conditions. 
You started to use this large amount of oil, and of 
course I assume it took you a little while to get the 
plant settled; about when did that happen? 

A. Well, it was not so much getting the lant 
settled, Mr. Williams, as it was being able to cauge 
that increased flow of oil accurately; that was the 
perticiiar ditticultv. “It avas about tle 30th tems 
we got that sufficiently under control to be able to 
hold it as closely, or fairly closely to what we wanted. 

X-O. 288. I-see that on the 3ist of [Decemines 
your original feed was 20.72 pounds to the ton; 1s 


that right? 
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A. That is right. 

X-Q. 289. Now I would like you to give me the 
amount of the respective oils; you have given their 
percentages in the table, but give me the amount 
of oil that you fed on that day, as to the respective 
oils? | 

A. On that day we used 14,806 pounds of Jones 
oil, and 779 pounds of Yaryan pine. 

X-Q. 290. And on that day you used 11 cells; 
what does that mean; did you use 11 circulating cells+ 
You say “the number of cells circulating.” 

A. By referring to the diagram you will see that 
that means that 5 cells were producing finished con- 
centrates, and 11 were producing: middlings, which 
were returned to the circulating feed. 

X-Q. 291. Now, on that day, this 20.72 pounds 
per ton was the original feed of oil, was it? 

Pew Yes, sit, that is mew oil per ton. 

X-Q. 292. And does this table show what you 
have spoken of as the circulating oil? 

A. No, sir, it does not. If you remember, I men- 
tioned that during this period we took no account of 
the circulating oil. | 

X-Q. 293. Now, when will I find a day when you 
took account of the circulating oil? 

A. Just refer to your month of January please. 

X-Q. 294. Somewhere about the middle of Janu- 
ary, 1s that right? 

A. January 17th. 
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X-Q. 295. Was the plant running continuously 
from January 17th on to the end of the month? 

we oY eS. 

X-Q. 296. You did not stop to make any experi- 
ments or you did not alter the condition, you were 
running on normal conditions? 

A. Yes. Now we had circulation before that; we 
had actually a circulating load, but we did not take 
it into account and we did not determine the amount 
of oil; that was not any change in operation, it was 
simply a change in the method of accounting, and 
accounting for that circulating oil, which had not 
been taken into account before. . 

X-Q. 297. Now, will you mark on your sketch 
the point at which you took out the material for the 
purpose of getting the measurement of that circu- 
lating oil; just mark it on your sketch, exhibit 37? 

A. Right here, where we took the sample from 
which is determined the oil in circulation; that is, the 
ui] which is returned in that cireulating load. 

X-Q. 298. That is soniewhere in the sludge tank? 

A. No, sir; the launder comes in above the sludge 
fank, right above it, and empties directly into it, and 
we got our sample right at this point, at the mouth of 
that launder. 

X-Q. 299. That is, before the launder dumps its 
load into the tank? 

A. No, as the material leaves the launder going 
into the tank, we cut the stream where it is entirely 
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free from the launder. We do not take it in the 
launder. 

X-Q. 300. That is you take it as it is falling down 
from the launder to the tank? 

A. As it is discharged into the tank. We take 
our sample there for the percentage of oil, and for 
the percentage of solids in the feed. Now, as a mat- 
ter of convenience we take the feed—that is the ton- 
nage sample of the circulating feed—before it gets 
here, because it is really a very inconvenient place 
to get on top of that tank and take it, so we plug 
or shut off the feed there. 

“X-Q. 301. In the launder? 

A. In the launder. 

X-Q. 302. That is before it enters the tank? 

A. We put a gate in the launder, and we have a 
six inch hole, and we allow that to run until the full 
flow is carried, and we have been sure to see that 
that hole is made large enough that there will be no 
retarding, that it is ample to take the entire flow, and 
we let that run until the stream is steady and we 
see there is no accumulation in the launder, then we 
take a time sample, taking the entire feed, and we 
weigh that, and that gives us. the total weight of the 
sample, of course, for a given definite period. We 
get our solid sample here, indicating the sample to 
determine the percentage of solids, and the percent- 
age of solids is derived from that sample, from that 
we calculate the tonnage of feed for twenty-four 
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hours, knowing the totai amount of feed for a given 
length of time. 

X-Q. 303. Will you mark an “A” at the point 
where you measure your tonnage? 

A. Of the circulating load. How would it be to 
put a cross there and indicate on the side? 

X-QO. 304. Put an “X” at the point in the launder 
and run a leader from it outside? 

A. Now how do I mark it? 

X-Q. 305. Mark it with a big “A.” Now, the 
other point that you have described is simply the over- 
flow, the water falls from the launder? 

A. It is simply the stream after leaving the mouth 
of the launder as it discharges into the sludge tank. 

X-Q. 306. That sludge tank is it ever full to over- 
flowing? 

A Nommeeiiive never seen Mewsiudgve tani silly 
that is, it is perfectly clean, a clean fall; that 4s, 
it does not interfere in getting the sample. 

X-Q. 307. And how deep is the sludge tank, about? 

A. The sludge tank 1is—I will tell you exactly in 
a minute. Eight feet diameter by ten feet deep. 

X-Q. 308. What is it that maintains in the tank 
a circulation such as prevents sediments? 

A. There is a continuous discharge frém the bot- 
tom of the tank, the flow going in at the top, the dis- 
charge being drawn off from the bottom, I should 
say, would prevent that as much as anything else. 

X-Q. 309. You do not have any stirrers of any 
kind inside of the sludge tank? 
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A. No. There was at one time some air pipes 
put in simply to prevent any accumulation there, but 
that doesn’t bother any, any accumulation of sediment 
in the bottom of the sludge tank. 

X-Q. 310. Now, what goes into that sludge tank 
js the new feed and the return middlings? 

A. The circulating load from the return cells. 

X-Q. 311. And the new feed? 

A: And the new feed, yes, sir. 

X-QO. 312. Nothing else goes into it? 

A. No, sir. 

X-Q. 313. And what comes out of it ts what? 

A. Just exactly what goes into it. 

X-Q. 314. Well, is it the feed of the flotation plant? 

ne VES; yes, sir. 

X-Q. 315. That is to say, everything that goes 
in there, goes out into the feed of the flotation plant? 

eee (cou eres isethe mcw, oriemal feed coming 
in; there is the circulating load coming at another 
launder. From the bottom we tap that mixture of 
new feed and circulating load. ; 

X-Q. 316. What is your habit as to taking these 
samples out; how frequently during the day and for 
what period? 

A. These samples are taken at hourly intervals, 
regularly. , 

peOesi7. —And tor now lone a per. ): 

A. They are taken for a period depending on 
the amount of the flow. We have a large tub into 
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which we tap that sample. When that return flow 
is extremely heavy we can not get it for quite as 
long a time as when it is a lighter flow. Our en- 
deavor is to get as large a sample as possible. Gen- 
erally speaking, though, we wiil take a 15 second 
sample, sometimes a 20. 

X-Q. 318. Is it an automatic sampler? 

feo. 110, Sit. 

X-Q. 319. A man times it, or a boy? 

A. As I explained to you, we plug that launder; 
we put a gate in the launder to stop the flow, and at 
the same time pull the plug from the hole in the bot- 
tom of the launder, which, by the way, is very close 
to this gate so that there can be no accumulation in 
the same; the hole is amply large to take the full 
flow and we allow that to run until we are quite 
sure that the normal flow is coming, and then we 
cut our tub under and there is a stop watch to take 
the exact time. : 

X-Q. 320. Now what does that circulating load 
consist of? 

A. The circulating load consists of the material 
that is overflowed from the Spitzkastens of the cells 
which are not producing a finished concentrate. 

SEO) 32). Phat teste froth: 

A. Froth and more or less of the pulp and water. 

X-Q. 322. That is to say, your overflow is such 
a free overflow that water goes with the froth? 

A. We have froth removers pulling that over, and 
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in pulling that froth there 1s a certain amount of 
water accompanies the pulp. 

X-Q. 323. And that is the material which is in 
this circulating load, the froth, the water, and what- 
ever goes with it as an overflow through these ma- 
chines? 

A. That overflow is run over from those cells which 
are not making a finished concentrate. 

X-Q. 324. Take January 26th. On that day you 
computed as your total pounds of oil per ton, 20.17, 
while the oil that you fed into the plant was 14.32 
pounds per ton. Is that right? 

A. That is the figure which appears. I am quite 
sure it is right. 

X-Q. 325. Now, as I understand what these fig- 
ures represent is the material that flows from the 
sludge tank into the flotation plant head added to if, 
just after it left the sludge tank? 

‘A. Oi in the proportion of 14.32 pounds per 
ton. 

X-Q. 326. The dry material is the pulp; is that 
right ? 

A. Of dry material in the original feed. 

X-Q. 327. And that dry material fed to the plans 
was 1003 tons, is that right? : 

A. On the 26th? 

X-Q. 328. On the 26th? 

A. I so have it, yes. 

X-Q. 329. So that on that day you fed into the 
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plant 1003 dry tons of material to be treated and 
you fed into the plant oi] at the rate of 14.32 pounds 
to the ton of that material and according to your 
computation the pulp that went into the flotation 
machine contained 20.17 pounds of oil to the ton of 
dry material that went into the flotation machine? 

A. To the ton of dry material of the original feed, 
not including any tonnage or solid material which 
was returned in the circulating load. 

X-Q. 330. Which, of course, would have reduced 
that? 

A. Yes, sir. 

X-Q. 331. That is to say, in this calculation you 
do not take into account all dry material that came 
around in the circulating load? 

A. No, as explained before, Mr. Williams, this 
is a period during which we did not take into ac- 
count the dry material, nor attempt to satisfy that 
with oil, in the circulating load. ; 

X-Q. 332. Well, now, let’s gct into some time 
when you did all of that, had all of your refinements. 

A. J beg your pardon, Mr. Williams, just a 
minute. You asked me to mark this. exhibit No. 37, 
which [I did, with the point indicated where we take 
that tonnage sample, and J have indicated here with 
the letter “A.” Now you wished another indication 
there where we took the sample for determining the 
percentage of solids. 

X-Q. 333. 1 think your sketch sufficiently indicates 
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the end of the launder, but if you will just draw a 
line across it, then your description that you took 
it as it overflowed into the tank, is sufficient. 

A. All right, sir. 

X-Q. 334. Now where will we find a computation 
in which you had all your refinements of calculation‘ 
A. You wilj find that from the 4th of March on. 

X-O. 335. Take March 19. 

A Yesresir. 

X-Q. 336. On that day, according to the show- 
ing of your table, exhibit 42, the total pounds of 
oil per ton entering the flotation machine was 20.27; 
is that right? 

A. Yes, sir. 
oe) 337. And that is the pounds per ton in re- 
lation to ali of the new material that went into the 
flotation machine; is that right? 

A. hat is on what day, Mr. Willams, please; 

X-Q. 338. March 19th. 

fo that is the total pounds of oil per ton of 
original feed, after satisfying the dry tonnage in the 
circulating load with 20 pounds of oil per ton. 

X-Q. 339. Therefore, according to your calcula- 
tion a portion slightly in excess of 20 pounds of oil 
to the ton of material entered the flotation machines: 
is that right? 

A. As I explained, there was 20 pounds of oil per 
ton allowed from the amount of oil in the circulat- 
ing feed, 20 pounds of that oil per ton of the dry 
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pulp contained in the circulating feed. The balance 
we considered excess oil. 

X-Q. 340. Well, let us find out how much oil 
there was per ton of material in the circulating feed; 
does your table show that in one of the numerous 
columns? 

A. J] think we can find that in one of the numerous 
columns. 

X-Q. 341. I find the figure 66.23 which seems to 
be under that heading, “Pounds Oil Per Ton in Cir- 
culation.” Is that is, under the general heading 
“Circulation Feed’? 


i YES. 

X-Q. 342. That is circulation feed? 
A. Yes, sir. 

X-Q. 343. That material? 

au NOES: 


X-Q. 344. Concentrate not rich enough to take 
away. Contained 66.23 pounds of oil per ton of ma- 
terial? 

A. Dry material. 

X-Q. 345. Of dry material? 

A. Yes, sir. | 

X-Q. 346. And pounds of new oil per ton of or- 
iginal feed was 12.38? 

A. Yes, sir. 

X-Q. 347. Now, assuming that the pulp which 
flowed into the flotation machine contained material 
which was a mixture of mineral and gangue and con- 
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tained oil and the relationship between the two was 
such that there were 20.27 pounds of oil per ton of 
new material— 

A. (Interrupting) of original feed—excuse me. 

X-Q. 348. Well, as I am endeavoring to grasp 
these figures and I don’t live with them, as you do, 
you were assured, you said, that all the material that 
went in there, had oil, and amount of oil with it, 
that there was a proportion of 20 pounds and a little 
more, per ton of material. That, you said, you were 
sure of. 

A. Let me, if you will—Perhaps if I can explain 
aiu.d clarify the matter,— 

X-Q. 349. I will be pleased to have you do so. 

A. AIl right, sir, I will endeavor to. You un- 
derstand what makes up our circulating load. 

“X-Q. 350. Yes, it is made up of the concentrate 
that is not good enough to send away, and some water, 
and of course with the concentrate there is some 
gangue and with the concentrate there is a great 
deal of oil, ttraé that is what it is made up of is it 
not? 

A. In general it is the overflow from the Spitz- 
kasten of the cells which are not producing a finished 
concentrate. Now, we determine the amount of oil 
in that circulating load, We get that in pounds. We 
also determine the dry tonnage of pulp in that circu- 
lating load. Then multiply the dry tonnage in that 
circulating load by 20 which gives us the number 
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of pounds of oil which we must allow for that ima- 
’ terial which is entering the head of the machine, in 
addition to the new feed. Now, we have satisfied 
that with 20 pounds of oil. We then have in this 
case—generally have—the excess. If we should have 
a deficit we make that up with new oil. Generally 
we have a surplus. 

FEO) 351) ln tienes - 

A Ihreyte 

X-Q. 352. As shown by figures: 

A. Certainly, that is the only means we have. 

X-Q. 353. It might be speaking t$ the concentrates, 
of course, but you have an excess in figures? 

A. We have that oil; we find that out. 

X-Q. 354. Yes. 

A. We first satisfy the dry tonnage in the cir- 
culating feed with its 20 pounds, and the excess— 
that is added to the total amount of new oil that is 
put in, and this total amount is divided by the original 
tonnage of new feed which gives us tlis figure here. 

PEO) 55s ue hestieure 20.277 

A. Whatever that is—20.27. 

X-Q. 356. Js this exeess free oil? 

A. Now you have asked me a question which | 
am sure that [ can not Say. 

X-Q. 357. Well, you don’t know? 

A. We know that thats oil—We determine that 
and find that the oil is in there, but as to just what 


condition it all is, or how much enters—how much of 


Butte & Superior Mining Company. 2705 
Ralph Augustus Conrads. 


it is free, how much of it 1s emulsified in the pulp, 
how much of it is coating mineral substances, that | 
can not Say. 

X-Q. 358. Wouldn’t your analysis enable you to 
detect that, 1f you took this material and separated the 
water? 

A. There might be a determination of that made. 
We have not made it. 

X-Q. 359. You have not made any determination 
of it? 

rue ING, Six. 

X-Q. 35914. The oil might be all adhered to the 
concentrate, or the mineral or a part of it attached 
to the mineral and a part of it running around in 
the water, or a part of it on the gangue that was there? 
Is that right? 

A. As to what condition it is, Mr. Williams, I do 
not know. I have never made a determination of 
the state or condition of it in that circulating feed. 

rie eCOUR PT: He asks if it could” be one of 
these things he mentions. Could it be, in your 
opinion? 

Ee it could be. 

p-O.900, BY MR. WILLIAMS: Now, all ot 
this oil that goes in with the circulating feed has 
been through at least as many of the flotation machines 
as are supplying a concentrate which is taken away: 
That is true, isn’t it? 


A. No, not necessarily because it might come off 
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of the 5th cell and not been through the remaining 
eleven. 

X-Q. 361. My question is: All of this oil has been 
through at least as many of these machines as are 
supplying a concentrate, a finished concentrate? That 
is right, is it not? 

A. Yes. It is not taken off until it passes that 
portion of the machine which is making finished con- 
centrates. 

X-Q. 362. You might tell me what number of 
cells on that day were producing finished concentrates 
and what number of cells were producing circulating 
feed, as you call it. 

A. That was on the 19th of March, I believe, 
was it not? 

reO8305. Yes, 19th. 

A. I have here on my notation on that day’s re- 
sults, “Concentrates from 6, 7, 8, 9 and 10 ceils to 
bins. Product from balance of cells to circulation; 
tailings to waste.” 

X-Q. 364. That number that you have there, does 
that show that machines 1, 2, 3, 4 and 5 were in the 
circuit or not? 

A. What numbering do you refer to? 

X-Q. 365. You said 6 to 10 were producing fin- 
ished concentrates. How about | to 6? 

A. Well, that is the total number of cells, does 
not refer to the numbers. 

X-Q. 366. That is the total number? 
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A. That is the number of cells. 

X-Q. 367. One to six? 

A. That would be six cells. 

X-Q. 368. And one to ten? 

A. Would be ten cells. 

~=O@7 3569. Out of the 16° 

A. And that is varied according to the condi- 
tions. 

X-Q. 370. That is to say, if the observer notices 
that the froth in No. 7 is not quite as good as it 
ought to be, he switches it out. 
ie iat is leit to the operator. For instance if 
he has six cells for a period of time that are making 
a finished concentrate, conditions change so that the 
sixth cell is not making a grade of concentrate which 
in his estimation is sufficiently clean, he cuts in that 
cell to the circulating load and out of the high grade. 

X-Q. 371. So that at some time that day machines 
] to 10 were supplying a finished concentrate? 

ee eS 

X-Q. 372. And the other machines, 11 to 16, were 
supplying the circulating load? | 

pe YES. 

X-QO. 373. Now, I thought that your table showed 
—but perhaps you can supply it—what was the condi- 
tion of the feed to the first emulsifier of the flota- 
tion plant as to the proportion of oil to solids? 

A. That would be—I haven’t that figure, Mr. Wil- 
liams. That would be the total tonnage—that is, the 


\ 
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average proportion would be the total tonnage of that 
day which was 1031, was it not? 

X-Q. 374. Yes. 

A. That would be 1031 tons of new feed with 20.27 
pounds of oil per ton, plus the dry tonnage in circu- 
lation, 176 tons, with ‘its oil at 20 ponnds per ton. 
We don’t carry that figure in that way. 

X-Q. 375. I would just like to have that figure. It 
doesn’t seem to me it is a very difficult calculation. 

A. No, I can make it. I believe you will find 
that is right, if I have not made a mistake, 20.23. 

X-Q. 376. Twenty and twenty-three hundredths 
pounds of oil to the ton of dry material in the feed 
to the flotation machine which enter the first emuisi- 
Her, isetliat right: 

ome eS. 

X-Q. 377. Now that material goes through these 
three emulsifiers in series and there is no loss of 
material at all, nothing leaves it, it just goes right 
through one after the other, is that right? 

A. There is nothing discharged from that, that is, 
except trom: | ito G im the Series: 

X-Q. 378. There is no loss of material? 

A. No, sir. 

X-O)-379.. Notinnestaken ofi7 

A. No,, sir. 

X-Q. 380. That 1s; it enters the first flotation 
machine? 

A. Yes, sir. 
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X-Q. 381. Now, what takes place in that first 
flotation machine? 

A. The material is agitated in the cell and it rises 
by the centrifugal force of the propellers and over- 
flows under a light baffle into the Spitzkasten. 

X-Q. 382. One on each side? 

A. One on each side, yes. 

X-Q. 383. And have you given the speed of the 
rotation? 

A. 570 revolutions per minute. 

X-Q. 384. And the diameter of the impellers or 
agitators? 

A. The lower impeller I think is 14 1-2 inches 
exactly. 

X-Q. 385. And the upper impeller is a little larger? 

A. Twenty inches. 

X-Q. 386. And alongside of the lower part of 
the machine and extending on up to the top of the 
impeller there are vertical baffles? 

me 6Yes. 

X-Q. 387. So that there is a terrific agitation in 
that machine? 

A. Yes, there is. 

X-Q. 388. And the material is thrown out at 
the top of the machine? 

me Yes. 

X-Q. 389. And drops into a sort of launder or 
chamber? 

A. Under the motor. The motor stands on its 
own base just above that cell, vertically, and in which 
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this impeller revolves. The material is forced up to 
the top and overflows into the Spitzkastens on the 
side. 

K-Q. 390. And when it gets into the Spitzkastens 
what happens the froth, the concentrate bearing froth 
which accumulates at the top? 

A. That is removed by the froth removers, blades. 

X-Q. 391. Slowly revolving blades. 

A. Paddles that are driven by a revolving shaft 


cond) asec Slee sees se Sse 


P. 2710, L. 12, insert “and from the spitzkastens” after 
“ Spitzkastens ”’ 


Ca So a? CALA) ae 


moved in the operation of the machine and that is the 
finished froth of machine No. 1? 

A. Yes; the head cells make a finished concen- 
trate. 

X-Q. 393. How much oil is removed in that con- 
centrate? 

A. J have never determined that. 

X-Q. 394. A considerable amount of oil goes with 
the concentrate there, doesn’t there? 

iA. There is quite a great deal of oil goes with 
the concentrate. : 

X-Q. 395. Now, from this first machine you have 
first an overflow of froth carrying with it a consider- 
able amount of oil, and then you have the tailing, 
haven’t you? which goes into the second machine? 

A. Yes, that flows between—that flows through 
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the division between the cells it is provided with a gate 
which is open practically at the point of the bottom 
of this Spitzkasten, and which is raised and lowered 
to regulate the flow through the machine. 

%-Q. 399. Amd all the maerial that that second 
machine receives is what flows to it as the tailing from 
the first machine, is that right? 

m. Yes 

X-Q. 397. And that material has been denuded of 
the oil by reason of the fact that the concentrate carry- 
ing a great amount of oil has flowed off, isn’t that 
right? 

A. Denuded, no, but some, some has been removed. 

X-Q. 398. A good deal of it has been removed? 

A. There is some removed; there is quite a good 
deal left. 

X-Q. 399. And in fact you have got down now 
below twenty pounds to the ton of the material treated, 
haven’t you? 

A. I have never made a determination of that at 
that particular part of the machine. 

X-Q. 400. In view of the fact that you were so 
close to the line when you started, 20.23 and in view 
of the fact that you have taken off a great deal of that 
oil, it is reasonable to assume that you have lowered 
now to a condition where you have less than twenty 
pounds of oil to the ton of material, isn’t it? 

A. Well, at that point it may be that we have less 
than twenty pounds to the ton. We have more than 
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twenty to start with, and that is where we make our 
calculations. 

X-Q. 401. Now, from machine No. 1 we have got 
this material which has lost some of its oil into ma- 
chine No. 2. Now, the same thing happens in there as 
happened in No. 1? 

A. The same proceeding, yes. 

X-Q. 402. It is only the tailings of machine No. 2 
that get into machine No. 3 from No. 2? 

A. The tailing from No. 2, or what you might con- 
sider the tailing. 

X-Q. 403. It is what is left after that concentrate 
with the considerable amount of oil has overflowed? 

\omeeS. 

X-Q. 404. And on this day at some time there were 
ten machines in series, each discharging a considerable 
amount of concentrate, and a considerable amount of 
oil, and the amount of oil w¢ being reduced in every 
step generally; that is right, isn’t it? 

A. Yes, naturally. 

X-Q. 405. Every step down reduces the oil? 

A. You know there is a certain amount of oil that 
goes off with the concentrate from each cell. 

X-Q. 406. So that down at machine No. 10, the 
proportion of oil to dry material must have been very 
much below twenty pounds to the ton? 

A. It probably was, yes. It doubtless was. 

X-Q. 407. Then let us take machine No. 11; that 
would have a still lower amount of oil, and machine 
No. 11 operated just the same as the others, didn’t it? 
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A. On the same principle. 

X-Q. 408. Only now this concentrate froth was not 
good enough to use, and it was sent back to be put 
through the machine again? 

Eves: 

X-Q. 409. An operation that is generally referred 
to as a cleaning operation, although in this particular 
instance it may be given a different name, but sub- 
stantially a cleaning operation. 

MR. SCOTT: Are you asking a question, Mr. Wil- 
liams? 

MR. WILLIAMS: I think so; I think that is an 
interrogation. 

A. Well, it might be considered so. We do not re- 
gard it as a cleaning operation. Generally in referring 
to a cleaning operation we refer to a machine which ts 
making—that is, for instance, like our flotation ma- 
chines are concentrating and cleaning a low grade con- 
centrate. 

X-Q. 410. That is, if you put it through another 
machine you would call it a cleaning operation? 

A. Yes, one is called a rougher and another a 
cleaning machine. 

X-Q. 411. But through the same machine you don’t 
call it that? 

A. Well, that would be a circulating load, or the 
term middling is often applied to it. 

X-Q. 412. But as a matter. of fact that froth was 
subjected to retreatment in this instance to the same 
machine head; that froth from No. 11 did not go to 
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the finished concentrate, but went back and was sub- 
jected to retreatment in the same machine? 
A. In the same machine, yes. 

X-Q. 413. And then from No. 11 to No. 12, you 
performed the same operation, did you not, still losing 
a proportion of the oil? 

A. “aries. 

X-Q. 414. And so when you got down to No. 16, it 
seems to me that there must have been a very small 
amount of oil; you agree with that, don’t you? 

A. There must have been a greatly reduced amount, 
because there has been a great deal of it removed from 
the upper cells, or the cells above it. 

X-Q. 415. Did you ever measure that? 

A. No, sir, I have never determined those figures, 
except as I have stated in the general circulating load. 
Of course, you know, measuring that total accumula- 
tion from the returning cells. | 

X-Q. 416. That only gives on this day, as I under- 
stand it, an indication of what a large amount of oil is 
being taken off by the concentrates, doesn’t it; it gives 
us that? 

A. Well, you see here that there were 12,768 
pounds of new oil added; there were 11,656 pounds of 
oil in circulation. 

X-Q. 417. That is 11,656 pounds were in the rough- 
er concentrates, the low grade concentrates that over- 
flowed from the last machine of the series? 

A. It was the froth that was overflowed from the 
cells which were returning and circulating ;—the last 
machine of the series, yes. 
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X-Q. 418. Now, have you got an assay showing 
the value of the concentrates which was treated as cir- 
culating load? 

A. An assay of that dry product? 

X-Q. 419. Yes. 

A. No, I have not. 

X-Q. 420. Your only determination was of the 
amount of oil in it? : 

A. The percentage of’ solids, the amount of oil and 
the tonnage. 


(Whereupon a recess was taken.) 


X-Q. 421. In this table of proceedings during the 
month of March, 1917, defendant’s exhibit 42, which J 
observe that there are three days during which all of 
the 16 cells produced finished concentrate; that is right, 
is it not? . : 

ee Uhree days, yes, sir. 

X-Q. 422. Of course on those days you did not have 
any circulating load? 

A. None whatever. 

X-Q. 423. Now, if the oil in the circulating load is 
all attached to the concentrates, you would not be add- 
ing any oil to the new feed by carrying this circulat- 
ing load containing concentrates with oil attached th 
it into the plant, would you? 

A. If all of the oil in the circulating feed was at- 
tached to sulphide—what is the question? : 

X-Q. 424. Then you would not be adding any oW 
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to the new feed by putting in this sulphide with oil at- 
tached to it, would you? 

A. Yes, indeed. That is still oil, Mr. Williams. 
Whether it be attached to mineral particles or not, 
that is still oil, isn’t it? 

X-Q. 425. Have you any experience upon which 
you can say that that oil leaves the concentrate or sul- 
phide to which it was attached, and attaches itself to 
the new an unoiled sulphide that has been fed in there? 

A. No, I did not mean to convey that impression; 
[ do not mean to say that. However, whether that oil 
is all attached to the sulphide particles or not, it is 
still oil which is returned in that circulating load. 

X-Q. 426. Now, in your operations before you 
changed to twenty pounds or more of oil to the ton, as 
you have represented it to be, or believe it to be, you 
did not give any attention to this matter of the circu- 
lating feed, did you? ; 

A. As to the calculation or the computation of the 
amount of oil, no. 

X-Q. 427. You never computed it at all? 

A. We always carried the circulating load, but as 
to its entering into our calculations as to the amount of 
gil which it carried and the amount of tonnage re- 
turned or the like of that, that was not computed and 
did not enter into our calculations. We simply cal- 
culated from the original tonnage of new fced and new 
ofl. 

X-Q. 428. THIS COURT: This circulating load, 
is it ground additionally anywhere in the circuits? 
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NO. Sir. 

X-Q. 429. What is the object of it anyway? 

A. Well, it is a concentrate—that is, it is removed 
in the same manner that the concentrates are removed 
from those cells making the finished concentrates. 

X-Q. 430. Why doesn’t it go out in the first circuit 
instead of coming back the second time? 

A. Well, in the first circuit the first cells are pro- 
ducing a concentrate which is rich in mineral and of 
sufficient grade so that it can be shipped directly, it is a 
finished product. Now, we get down to a dividing 
line, as it were—we get down to a point where that 
froth will contain silicious matter and probably mid- 
dling, which is mineral attached to gangue rock. 

X-Q. 431. What I mean to ask is why that second 
time around these sulphides that are in the circulating 
load are more likely to come out in a finished product 
than the first time around, or is there any reason? 

A. Well, it may be this, that there may be particles 
in there that are attached to silicious matter, or that 
might be involved or connected in some way with fine 
silicia or silicates and go over in that mass, and in 
that abrasion they probably would clean and become 
separated, that would be one reason. 

X-Q. 432. All right. I wanted to understand if 
there was any second grinding or anything. I was of 
the impression that there was not. - 

A. No, sir, there is not. 

X-Q. 433. MR. WILLIAMS: I think, responding 
to the line of thought of the court, that what actually 
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occurs is a repetition of the very violent agitation; that 
is to say, these concentrates that are not good enough, 
they are sent back in the circulating load to be again 
subjected to the agitation; that 1s what they are sub- 
jected to? 

A. The same series, and they go in back with the 
fresh oil and into the original condition—that is, back 
to the head of the machine, and are subjected the sec- 
ond time and perhaps the third time; we cannot tell 
how many times—to that same operation. 

X-Q. 434. Now, these are all Janney machines, 
aren’t they? 

A. Yes, the Janney type of machine. 

X-Q. 435. Are they of the mechanical type. 

A. Wes. 

X-Q. 436. And do they include the compressed air 
chamber? 

A. No, we have no air chamber; this is the mechan- 
ical type straight. 

X-QO. 437. Now, you gave an illustration, an ex- 
ample of a crusher which received a certain amount of 
material for crushing, and in which there was a pro- 
vision for the return of the over sized material and 
sending it back through the crusher. Now, if that was 
a roll crusher, everything that went through it was 
necessarly reduced to the distance between the rolls, 
isn’t that right? 

A. Well, to the distance between the rolls, but not 
at which they are set for grinding, because there is a 
provision in those crushers which allows, for instance, 
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if a piece of iron or steel gets in there, that it can go 
through it, for they give to a certain extent. 

X-Q. 438. But the material that is crushed 1s not 
supposed to have any operation in separating the crush- 
er rolls, is it? 

A. There is a spring which allows—by which 
that is taken care of, which is provided for that rea- 
son. 

X-Q. 439. In that example all of this material, this 
over size which is sent back and through the rolls 
again, is material that has been already crushed, al- 
though not crushed as fine as desirable? 

A. It has not been crushed down to the size that is 
wanted, and it is not necessarily—naturally you would 
suppose that the greater percentage of it has been 
crushed, but there is a possibility that in its original 
form, if there were some small particles there that were 
over size from the standpoint of the screen or the size 
required to be crushed to—there might be particles 
which go down in that stream and pass through with- 
out being crushed. Of course the majority of it would 
be crushed to a greater or less degree. 

X-Q. 440. Well, now, in this example you take a 
crusher that J think crushes ten— 

A. You take a specific example? 

X-Q. 441. I think I said 100 tons. 100 tons 


P. 2719, After L. 28, insert “A. (interrupting) per day. I 
don’t remember I” 
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A. Its original feed is 100 tons per day. 

X-Q. 443. And the material that it crushes is 100 
tons of material per day isn’t it? 

A. It crushes very much more than 100 tons of 
material per day. 

X-Q. 444. Well, what does it discharge, 100 tons 
per day? 

A. It discharges more than that; it discharges 
that originally, also the circulating load. 

X-Q. 445. Plus that portion of the circulating load 
that is discharged on that day; is that right? 

A. No, not technically speaking. That is, that is 
not exactly the point. It receives 100 tons of material, 
is put in, of ore. The screening plant, under balanced 
conditions, that finished product which passes the screen 
will be 100 tons per day. That is, if the conditions 
balance. 

X-Q. 446. And balanced conditions are the condi- 
tions that are—You adjust to attain, are they not? 

A. Certainly. 

X-Q. 447. And so, in the flotation machines you 
would have balanced conditions, or you would be 
“thrown out of balance, isn’t that right? 

A. We endeavor to keep balanced conditions. 

X-Q. 448. Well, don’t you have to keep balanced 
conditions, for any considerable run? 

A. You refer directly to the manner of circula- 
tion load, and its influence? 


Butte & Superior Mining Company. (ay, 
Ralph Augustus Conrads. 


X-O. 449. Yes. 

A. That, Mr. Williams—There is a variation in 
that. That is, in the amount, as you will see by these 
sheets, in the amount of dry feed in that circulating 
load. I have not been able to determine a definite 
percentage or a definite balance nor have J been able 
to see if that.goes up in tonnage or up in oi] or down 
in either one, that it necessarily upsets us. 

X-Q. 450. Well, it doesn’t, does it, when you are 
running normally, you are not upset by any great 
increment, and increase of oil? 

A. Well, I should say that we don’t normally have 
any great increment, that is—or such increment. 

X-Q. 451. Now, in regard to these oil determina- 
tions that have appeared on your tables. Mr. Janney 
described a method of determination. Can that be 
taken as fairly representative of what you use? 

A. We do not use exactly the same method of © 
determination. 

X-Q. 452. Can you tell me about how you deter- 
mine the amount of oil? 

A. Yes, sir. The sample, which [ refer to as be- 
ing taken at regular intervals for that purpose, is 
determined by shifts, 8 hour shifts. The pulp is thor- 
oughly mixed and a portion is weighed and placed in 
an 8 ounce flask. Petroleum ether is added to the 
flask and the flask is corked and agitated, and after 
that agitation the flask is allowed to stand for a few 
minutes until there is a clear separation between the 
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solvent and the pulp. Now, the solvent dissolves 
practically all of the oil and also holds considerable 
material in suspension. Water is added to the flask 
to bring up the level, until the solvent and the oil 
and this mineral which is floating, up, right up into 
ihe upper part of the meck of it. That is «decanted 
into a beaker. The beaker is put on a hot plate and 
the contents allowed to boil for a few minutes. Then 
it is removed, allowed to settle; there is a sharp, or 
clear separation noted of this suspended material, and 
the solvent. The solvent is then decanted through 
a filter and more petroleum ether is added to the 
residue remaining in the beaker. It is again boiled, 
it is allowed to settle and again decanted, and that 
operation is repeated time after time until the petroleum 
ether shows no coloration. The solvent is put into a 
four ounce Erlenmeyer flask, placed on a hot plate and 
the petroleum ether is driven off. When about three 
or four c.c. remain the flask is placed in an air bath 
heated below 200 degrees centigrade—that is, not above 
200 degrees centigrade, until the petroleum ether is 
entirely driven off, and the flask is cooled and weighed. 
We have had a little difficulty in that way. The 
gerade of petroleum ether which we have received 
has some very high fractions in it, and that we have 
corrected by rectifying and taking only the more vola- 
tile or lighter portions. We have also used the method 
of sulphuric ether and when we use that, on account 
of its low boiling point, we finished the operation 
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in a water bath, water heated to about boiling, and 
we finish the operation finally, after most of the ether 
is driven off, we disconnect’ it from the top and in- 
sert a tube with warm air and pass it through until 
it removes the least trace of that ether. 

X-Q. 453. That describes all of the oil determina- 
tion operations? 

A. Yes, that is—Then of course calculations are 
made from the portion which as weighed originally 
and the amount of oil which is obtained from them, 
the calculation is made as to the amount in the total 
circulating feed, etc. 

X-Q. 454. Now, you said something about making 
experiments in a centrifugal machine, the recovery of 
oil from the concentrates? 

A. Yes, sir. 

X-Q. 455. Did you get anything of practical value 
out of it? 

fe No, sis. 

X-Q. 456. You do not recover any of your ail 
from concentrates? 

A. I made that one attempt and [I found that that 
froth which we collected from the concentrate bins 
was practically entirely loaded with very fine mineral, 
and even after making a separation, or as much of a 
separation as I could, there still remained what was 
quite apparent in treating in a centrifuge when it, 
would separate out, that very fine material was quite 
apparent and we decided that it would not be prac- 
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tical to try to make the separation or recovery of oil 
in that way. 

AX-Q. 457. And in no part of your plant do you 
make any recovery, do you, of the oil that you put in? 

Pem ecovery, that is separation 2 

X-O. 458. Yes. 

A. Anda clean recovery of oil? 

X-Q. 459. Yes. 

GeO, Sit. 

X-Q. 460. That is to say, all the oil that goes 
into your flotation plant goes out either with the con- 
centrate or with the tailings? 

A. Yes, sir. 

X-Q. 461. Now, have you made any determination 
of the amount of oil that goes ont with the tailings? 

A. No. I referred to that earlier. J have never 
made any, except just observations on it, but as to 
a definite determination, J have not. _ 

X-QO. 462. One of the oils that you referred to 
this morning was reconstructed pine oil. Can you 
describe that a little better? 

A. Well, it 1s a pine oil which is treated with 
sulphur and a distillation made in this way, you see 
with about—I wouldn’t say exactly, but J think 5 
to 10% by weight of sulphur is added in this treat- 
IPH yet bs 

X-Q. 463. And the oil thus treated is what kind 
of pine oil? 

A. We call it reconstructed pine oil. 
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X-Q. 464. I mean the oil that you start with? 

A. That ts a pine oil. 

X-Q. 465. Like the Yaryan oil? 

ie YES. 

X-Q. 466. Or is it the Yaryan pine? 

A. I would not be positive as to whether Yaryan 
pine—Yes, that I am quite sure has been reconstructed. 
but it is a similar product. 

THE COURT: Do you know how much oil goes 
through your concentrator? 

A. J don’t know, that is, J never assayed that. The 
only thing, as I say, your honor, is from observation 
only as to the attempted reclamation of it, which was 
a failure, or found to be impracticable on account of 
the great amount of fine material carried in this froth. 
in the difficulty in separating it, or the practical im- 
possibility—at least we decided it was not a commercial 
possibility or there was no money to be saved or made 
by it. 

X-Q. 467. I notice that in your tables you have a 
heading, “Reagent, Total Pounds and Pounds per Ton.” , 
What is that reagent, or what are those reagents? 

A. That reagent is one which we make up at the 
plant of sulphur and caustic soda and lime and water. 

X-Q. 468. Did you hear Mr. Janney’s description 
of that and its characteristics, which he gave yester- 
day? 

A. Yes, sir, | was here when he described it. 

X-Q. 469. And that is the material which you are 
talking of? 
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A. We make it ourselves and it differs in strength 
from what is made at the Arthur plant. We don't make 
it in exactly the same ec 

X-O. 470. Did you use that reagent prior to De- 
cember 24th? 

eee lO 1G: 

X-Q. 471. 1916. 

A. Qh, yes, yes we have used that at all of the 
time that I have been at the plant. 

X-QO. 472. Don’t you give that a name, that re- 
agent? 

A. We call 1t Calura. 

X-Q. 473. Do your tables show the proportion of 
solids to water, or pulp? 

A. As it enters the machine? 

X-O. 474. Yes. 

A. Yes, sir. 

X-Q. 475. Then your tables show that? 

A. J am quite sure that every one does; [ think 
so. I guess it is not on this one. 

X-Q. 476. ave you any general practice? 

A. I can give you that—I thought it was on these 
sheets. 

X-O. 477. Well, have you any general practice? 

A. I can give you the exact figures by months or 
over long periods. Referring to exhibit No. 35. the 
percentage of solids for that entire period averaged 
36.001. On exhibit 36, covering the period from 
December 25th, 1916, to April 7, 1917, inclusive, the 
average percent. of solid was 31.276. 
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X-Q. 478. Now, I asked Mr. Janney for specimens 
of the various oils and he is going to get them. Can 
you supplement his work by seeing that we are sup- 
plied with specimens of the oils that you have used? 

xe. | (Cait. 

X-Q. 479. Would you be willing to do so? 

A. Oh, ves, I am perfectly willing to do so, Mr. 
Williams, the only thing is that I am not sure that we 
can get specimens of all the oils that we have used at 
the plant. Now, with that exception only. As to the 
oils that we have recently used, of course we have 
them and I will be very glad to get them for you. 

X-Q. 480. The ore at your plant is not the same 
as at the Arthur plant is it—is it or is it not? 

Ae it comes from the same mine. 

K-QO. 481. Comes from the same mine? 

A. Same property, yes. 

X-Q. 482. So that the specimen that Mr. janney 
will give will give substantially the same thing? 

A. {should think that they would be all that would 
be needed. Of course our ore does not assay the 
same on any particular day. There are certain varia- 
tions, but it comes from the same mine, the same prop- 
crty and is essentially the same thing. 

MR. GARRISON: There is no purpose of sending 
some to Magna and other to Arthur—that would be a 
miere chance? ; 

A. To my knowledge there is practically no dif- 
itrence. There is a certain variation of course but 
then it is essentially the same ore. 
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MR. WILLIAMS: Subject to the reservation that 
I have made before, the cross examination of this 
witness is suspended. 


REDIRECT EXAMINATION, 
BY MR. SCOTT: 


R-Q. 483. Mr. Conrads, why is it that you now 
take account of the circulating oil? 

A. The circuaiting oil as I look at it, is a factor 
which should be considered because that is an oil en- 
tering the head of the machine. In order to determine 
your exact proportions you should have .that. — 

R-O. 484. The exact proportion of oil present in 
the apparatus? 

A. Yes. Of oil to the solids entering the machine. 
Formerly, as I stated before, we took no account of this 
although it was present. Now that really gives an er- 
roneous condition. We have a certain amount of new 
oil but that is not the total amount of oil entering the 
head of the machine. 

R-Q. 485. That is, this statement of operations down 
to December 24, 1916, the statement of the amount of 
oil added is an understatement or overstatement of the 
actual amount of oil present in the process? 

A. That would be under at all times. The circu- 
lating load will always carry some oil, and as I stated, 
I believe this morning, that that might be—it is hard 
to say just exactly what that would amount to, but we 
have had our circulating oil built up to pass the amount 
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or even more than that, of the new oil, so that that 
hgure is, I should say, considerably under the total 
amount of oil entering the head of the machine. 

R-Q. 486. Are you acquainted with any facts that 
would explain why it is that in the later cells of the 
series you are not able to get off a marketable or at 
least to get good concentrate, while in the first cell 
you do? 

A. There may be a number of factors entering into 
that. There are several possibilities or easy possi- 
bilities. There may be a considerable amount of free 
mineral which is more or less protected from oils, either 
by an oxidized film, a partial oxidization of these par- 
ticles, or it may be some envelope or protection by free 
silicious material, for instance, that it would not be 
cleaned and that the consecutive operations, the grind- 
ing and abrasion in passing through the cells and the 
continuous agitation would tend to free them, or bright- 
- en up the surface of it, free it from any protecting en- 
velope of silicious material, for instance, or an oxidized 
coating, and eventually make it susceptible or wetable 
as sulphide. 

R-Q. 487. In the operation of other concentrating 
apparatus, such as the tables and vanners etc., is there 
anything analogous to the circulating load in your 
flotation machine? 

A. There is a practice—It 1s not universally adopt- 
ed, but there is a practice which is used in some places 
of returning a middling product from a concentrating 
table directly back onto the table. That is, your fin- 
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ished concentrate is delivered to its launder. The mid- 
dling streak or portion as it comes from the table is 
laundered to some sort of an elevator which will ele- 
vate it to return it to be fed over again to the same 
table. Now, we have a circulating condition in con- 
nection with our retreatment plant. There is a mid- 
dling product from the tables, and also the tailings 
from the tables which treat the first, second and third 
spigots of the retreatment plant classifier. That tail- 
ing is retreated in vanners. The vanners do not make 
a finished concentrate. They make a finished tailing © 
and this concentrate is returned in back to the gen- 
eral low grade, and goes through the circuit again. 
There is very commonly that middling product, or that 
product which is between a finished tailing or a fin- 
ished concentrate which must be taken—which must 
be circulated and taken care of. 

R-Q. 488. Did you make any of these later assays 
yourself personally? 

A. Personally I do not. 

R-Q. 489. Are you a chemist qualified to do such 
things? 

A. Well, my work has been such, Mr. Scott, that I 
have not had time to do it, and I have gotten out 
or Mt, 

R-Q. 490. Where did you get this information 
which you read upon cross examination regarding the 
method of the oil determination? 

A. That is our method as we use it at the Magna 
plant. 
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R-Q. 491. Originated or practiced by your oil chem- 
ist? 

A. Yes. That is a thing—while I don’t run 
the assays for the oil I have the supervision of that 
and the dictation, and I have to go into those details 
and pass upon those things. 

R-Q. 492. As I have understood your testimony it 
is your universal practice to get your finished concen- 
trate solely from the first cells of the series where the 
maximum oil is present? 

A. Yes; our finished concentrate comes entirely 
from the first cells of the series. 

R-Q. 493. And the lower members of the series, 
where, if anywhere, the oil supply is depleted, is where 
you get the middling from which is returned to the head 
of the machine? <s 

A. Yes; the oil is in much less quantity there from 
the fact that a great deal of it has been removed with 
the concentrate from the upper cells, the first cells. 


Wiss EXCUSED. 
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EDWARD W. ENGLEMAN, called as a witness in 
behalf of the defendant, being first duly sworn, 
testified as follows: 


DIRECT Ex iiNe iON: 
nee. SCOTT: 


Pare State your iMlipname: 

A. Edward William Engleman. 

Q. 2. What is your occupation? 

A. Flotation foreman, Ray Consolidated Copper 
Company. 

QO. 3. How long have you held that position? 

we uiies) yeats. 

Q. 4. Have you had experience in metallurgical 
work prior to your engagement by the Ray Consoli- 
dated? 

Aldi: | 

Q. 5. You might briefly state your education and 
experience ¢ 

A. You mean college course and everything > 

©, 6. Yes: 

A. | graduated from the Missour1 School of Mines 
in 1911, with the degree of mining engineer, and 
spent two and a half years with the Utah Copper 
Company at Garfield, Utah, in their experimental ‘de- 
partment, and spent practically half a year with the 
Butte Dary Musu Mining Company, as mill super- 
intendent in Deer Lodge, and the last three years | 
have been down at the Ray Consolidated Copper Com- 
pany as flotation foreman. 
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Q. 7. When did you first have experience with 
flotation concentration? . 

A. At the Arthur plant of the Utah Copper Com- 
pany, which was in the latter part—about the middle 
mi the year, |] guess, in 19153. 

Q. 8. At the Hayden plant of the Ray Consolidated, 
whac sort of material was treated by flotation? 

A. We treat what we call the vanner low grade 
concentrate and the slime vanner tailings. 

©. 9. Are these flotation operations under your 
direct charge? 

ie Lhey are: 

©. 10. You are responsible for the conduct ot 
the flotation department ? 

ee 1 Arm. 

QO. 11. In these operations what amounts of oil 
have you used approximately ? | 

MR. GARRISON: Our standing objection, of 
course, goes to this testimony. 

ee COURT: Yes. 

A. That is from the beginning? 

Q. 12. From the beginning, yes, in a general way? 

A. Well, the last quarter—well, we started flotation 
operations on a commercial scale at the Ray Con- 
solidated plant about the first of October, 1914. That 
quarter we used 4.31 pounds of oil per ton. In 
1915 for the total year we used 4.41 pounds of oil 
per ton. In 1916 for the total year we used 3.36 
pounds per ton. {In 1917, beginning January Ist, and 
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for the month of January, we used 20.02, for Febru- 
ary 18.77, and for March, 21.19. f 

Q. 13. Have you a statement setting for the de- 
tails of these flotation operations during the period 
you have referred to? 

A. Why, you mean the period of 1917? 

Q. 14. I mean from 1914 down to 1917, in March: 

wee ves, | havea quarterly tepor:. 

©. 15. Does your statement represent operations 
carried on under your direction and supervision? 

A. Yes, sir. 

QO. 16. And you have knowledge of its correct- 
ness? 

Pemeves, sit. 

Q. 17. The operations were conducted, were they, 
and the figures compiled in the regular course of busi- 
ness at the Ray Consolidated Company? 

”A  liey were. 

MR. SCOTT: I will now offer this report in evi- 
dence that the witness speaks of. 


Report marked DEFENDANT’S EXHIBIT 
44 for identification. 


MR. GARRISON: Are you going to supplement | 
this with details, Mr. Scott, of the daily operations? 

MR. SCOTY: He has some further details that 
he has not tabulated. I think he can answer as to 


them. 
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iby Mk GARRISON: 

Q. 18. Did you prepare this actual table that you 
ave ere: 

A. It was prepared under my supervision. 

Q. 19. Did you dictate the contents? 

A. No. 

Q. 20. Who did? 

A. The statistician does all the compiling of results 
that we obtain. 

Q. 21. Did you furnish him with the figures? 

A. No. 

MR. GARRISON: I don’t see how this paper is 
relevant at all or competent. 

A. Because all these figures— 

MR. GARRISON: I was speaking to the court. 
This witness says that he did not prepare this but 
that it was done by the statistician. 

Ee MRE SCOTT: 

QO. 22. The work was compiled under your super- 
vision, was it not? 

A. Absolutely. 

Q. 23. Everything was done under your direction. 
both in the practical operation and in the clerical work 
of compiling the record?. 

me Yes, Sir. 

MR. SCOTT: It appears that this report was com- 
piled in the way that all reports of this kind neces- 
sarily are. 

iP COURL: It looks so. 
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DY SvliveGAkRTSON : 

Q. 24. Where did the statistician get the material 
he used, 1f you did not furnish it to him? 

A. He got it from the foremen that were working 
for me at the flotation plant. They report each day 
and furnish the results. . 

QO. 25. Furnish them to you or to him? 

A. They furnish them to me, and T furnish them 
to him. 

©. 26. Have you the original material all here? 

A. T have all the original material for 1917? | 
have not the original material for all these. 

QO. 27. Have you the original material for any of 
these? 

A. For the previous— 

QO. 28. What have you for these? [ use the same 
term you did? 

A. No, I have not. 

OP Zo eve lave no miaterial here except torent 
vear 1917—original material? 

A. Original material. 

O. 30. Will you be able to answer questions from 
any records with respect to any other vear than the 
wees JONAS 

ey Coolie 

Q. 31. From what source will you get the informa- 
tion to answer those questions ? 

A. Well, [ know that these figures are right. 

QM. 32. You misunderstand me. 17 understand that 
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this paper is a compilation made up by a statistician 
from reports in your possession; is that correct? 

A. Yes, sir. 

Q. 33. You said with respect to the year 1917 
that you were equipped here now so that you can 
consult those original records or copies of them and 
testify from them; is that correct? 

A. I can. 

Q. 34. And you say that as to the years previous 
to that you are not so equipped, is that correct? 

A. I haven’t the records with me. I can send for 
them and get them. 

QO. 35. Yes. I am not criticising you. [ am try- 
ing to find out the facts. 

MR. GARRISON: Tf still think this paper is in- 
competent. It seems to have been made by a statis- 
tician from reports that are not here. This gentle- 
man did not make it up, and they are only in lump 
details anyway. 

THE COURT: To what extent does it differ from 
the others that you have already allowed to go in. 

MR. GARRISON: Because the gentleman who 
made the others said that they made them up, and 
had the material from which they were made, and 
they were supplemented in each instance with these 
daily things that are really useful-~in cross examina- 
tion. We cannot cross examine from this. 

THE COURT: Was it the testimony as to the 
other reports that the witness himself made the ex- 
hibits from data furnished to him? 
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MR. GARRISON: Yes, sir. 

THE COURT: And in this case the data was fur- 
nished, but he did not make the exhibit himself. 

MR. GARRISON: Yes, sir. 

THE COURT: It is only one step further. 

MR. GARRISON: You do not understand my 
objection, your honor. 

THE COURT: I understand, yes. 1 thik pos- 
sibly you have refrained very much from urging 
technicalities as to this. 

MR. GARRISON: Absolutely, your honor. We 
do not want to stand on technicalities. If this gentle- 
man will get the daily reports before we cross ex- 
amine him, from which this is made up, we have no 
objection, but this is only in lumps, and we have 
no means of cross examining the witness. If you 
use 100 tons one day and one ton the next day, the 
average does not mean anything. 

MR. KREMER: Mr. Engleman will furnish those. 

MR. GARRISON: I have no objection to its being 
admitted if they will follow it up with papers that 
will give that detail. 

THE COURT: Do you want to have the witness 
testify now. . 

MR. GARRISON: I would prefer to have him 
testify when he gets his data so we can cross examine 
him. 

TUE COURT: Dabink seu had better foci 


Fass, 
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MR. GARRISON: I shall object in any event to 
the note on this exhibit. 

MR. KREMER: ‘That note says that the circu- 
lating load would increase the amount to over twenty 
ponnds to the ton. I think that should be eliminated. 
{ will mark it out with a pencil. 

"MR. GARRISON: Mr. Williams is willing to 
have him go on. 

MR. KREMER: We will eliminate the statement 
om this exhibit that is objected to. 

MR. GARRISON: It is understood then, if this ex- © 
amination proceeds that we will not be required to cross 
examine until the other papers arrive. 

THE COURT: That is, this data that has to be sent 
for—what is that? 

mii. SCOTT: The daily details, | understand, Judge 
Garrison wants, for the years 1914, 1915 and 1916. 

©7560." BY MR. SCOTT: Is that in tabulated form 
—those details? 

A. It is not. We would have to bring all our rec- 
ords from the office up here, and it is a very difficult 
thing to do for three years back. 

3/7. ‘They are not compélfed in form to bring 
them up? 

Ex. No, they are not. 

Meco. iiey are simply the memorandum books and 
the report books of all kinds? 

A. Yes, and daily assay sheets and oil sheets. Each 
day has a separate oil sheet and a separate assay sheet, 
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and they would have to be collected for three years pre- 
vious and brought up separately—that is, each one sep- 
arately from the other. 

MR. SCOTT: Until we find out whether it is prac- 
ticable to get all these records here, I don’t know that 
there 1s any object in examining Mr. Engleman. The 
other witnesses had their records in such form that they 
* could be transported readily, but it seems that these rec- 
ords are not compiled. 

MR. KREMER: We might simplify it by offering 
him as only to the 1917 report, and if we see fit to re- 
call him as to the other years, we can do that after the 
gets his data. 

MR. SCOTT: Well, [ will confine the examination 
to the year 1917, and we will have this part of the com- 
pilation in such shape that it can be offered. We will 
have that done after the adjournment. 

MR. SCOTT: Q. Have you directed the flotation 
operations on a practical scale with upwards of twenty 
pounds of oil per ton of ore? 

A. Yes, sir. 

Q. 39. During what period? 

A. During the months of January, Pebruary and 
March, 1917. 

MR. SCOTT: It is understood that we withdraw 
this exhibit now. [t has not been admitted and there- 
fore | prefer to withdraw it altogether. 

MR. GARRISON: It has been admitted. 

MR. SCOTT: No, it was not admitted. 
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Q. 40. How great a tonnage have you treated in the 
flotation process with upwards of twenty pounds of oil 
to the ton? 

A. We treated for the month of March 11,063 tons. 
using 21.19 pounds of oil to the ton. 

QO. 41. And in other months how much did you 
seat? 

A. In January we treated 9,300 tons with 20.02 
pounds; in February we treated 8,550 tons with 18.77 
pounds. The total for the quarter was 28,913 tons, and 
the average oil added per ton was 20.10. Now, in the 
month of January was that oil added, inclusive of the 
circulating oil or not? 

A. The oil added in the month of January was new 
oil. 

©. 42. That is all that is taken account of in the fig- 
ures that you gave, 20.02 pounds per ton? 

A. Yes, Sir. 

QO. 43. You simply calculated the circulating oil al- 
together? 

Be YY CS. 

Q. 44. And was there circulation during the month 
of January? 

BN. 6 es. 

©. 45. You might briefly describe the flotation plant, 
and { think it would be well to make a sketch of 1 so 
that we may understand the procedure? 

@ J have a small sketch here. 

©. 46. It would be a littie better if we kept these oi 
uniform size. You may prepare a sketch. 

A. (Witness draws). . 
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MR. GARRISON: He has a sketch prepared. 

MR. SCOTT: If you have one, you may use it. Tf 
did not understand that. 

A. Ihave one. Our feed for this plant comes from 
the retreating plant classifier from the mill, which is 
what we call our low grade vanner concentrate, and the 
feed comes to this sump, and we add the oil at that 
sump, and a centrifugal pump pumps it up into the 
back, or into a small box feeding two emusifiers in 
series. The discharge from those two emulsifiers goes 

> five Janney mechanical flotation cells in multiple: 
each cell is fed separately from the other; we make a 
finished concentrate from each cell. The tailing from 
each cell goes to a launder and is combined as one 
product and from these five Janney mechanical flota- 
tion machines in series—these five are in series—the 
concentrate product from the five in series we call mid- 
dling or circulating load, and that goes back to the sump 
where it joins the original feed, and then back to the 
emulsifier, and back ie eet the first five machines in 
multiple. The tailing from the last series cell goes to 
waste. ; 

MR. SCOTT: I will offer this sketch in evidence. 


Sketch admitted in evidence without objection 
and marked DEFENDANT’S EXHIBIT 45. 


Q. 47. MR. SCOTT: About how fine ts this ma 
terial that is treated in your flotation plant? 

A. The screen analysis of the headings to the plant 
are 2.84 on a forty-eight mesh: 3.28 on a 63 mesh: 
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9.91 on a 100 mesh; 12.93 on a 150 mesh; 12.50 on a 
200 mesh; 12.93 on a 280 mesh; 45.61 through a 280 
mesh. 

QO. 48. Is that the only flotation system you have, the 
one you have represented in this sketch, exhibit 45? 

A. Treating this product, yes, sir. 

QO. 49. Have you a flotation plant for treating an- 
other kind of product? 

A. Yes, sir. 

Q. 50. What is that other product? 

A. We have a flotation plant where we treat our 
slime vanner tailings. 

O. 51. Is that a still finer material than this that 
you have given the analysis of? 

fee V cty mich finer, yes, sir. 

QO. 52. Without giving the whole analysis, can you 
give in a general way how fine that material is? 

fe Yes, sit: 2.22 per cent on a 65 mesh, and 69.05 
ihrough a 280 mesh. 

THE COURT: Q. What is that. 280 feet to the 
square inch? ae 

A. Yes, sir, 280 sheet to the inch. 

MR. SCOTT: I think it is 280 to the lineal inch. 

QO. 53. Willi you state, Mr. Engleman, the manner in 
which you estimate the circulating oil in these opera- 
tions that have been conducted since January Ist with 
a comparatively large amount of oil? 

A. Well, during the month of January we did not 
determine the circulating oil. Jt was during the months 


et February and March. 
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Q. 54. February. yes, [ looked at this table wrong. 

A. We employed an expert oil chemist to spend two 
months or two months and a half with us and he de- 
termined the percentage of oil in our circulating load, 
and his reports were subnutted to me. 

Q. 55. What can you say as to the relation of the 
results obtained since January 1 with substantially 20 
pounds of oil per ton, and the results obtained prior to 
January 1, with the smaller amount of oil then used? 

MR. GARRISON: We object, if the court pleases. 
if they are not going to give us the benefit of an ex- 
amination as to the sources of his information. 

MR. SCOTT: We are proposing to examine the 
witness as to his knowledge. We have offered this 
table in evidence and it has been objected to, but the 
witness knows the figures prior to January first and I 
am asking him to testify about them. 

THE COURT: Tf he knows. The objection will be 
completed if you had not completed it, if you desire to 
Winee it 

MR. GARRISON: My objection is this: Hews 
sow going to ask him with respect to results prior to 
1917 and he has told us that he hasn't here anything 
from which he can testify as to the results prior to that 
year; but what he does have, is not the source of his 
original memory; it is all based upon data and that 
data he docs not have here today. It is quite obvious 
that any answer that he gives us now will not be based 
upon any data which is probative. As J said a moment 
ago, J have not been technical; T have not insisted upon 
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these gentlemen bringing their original records here; 
we have trusted to the character of their witnesses not 
to impose records upon us—or character of records— 
that were false. 

ihsd COURT: The only question is whether he 
has informatiAn aside from the documents or having 
refreshed it originally from the documents. 

MR. GARRISON: It may be that our objection 
would be captious if we did not refer to the answer in 
reference to this document to tell us results; but sure- 
ly our objection is well founded when he has no inde- 
pendent knowledge. The only knowledge he has is 
what he obtained from some foreman. 

THE COURT: I understand they were asking him 
if he knew of his own knowledge. 

MR. GARRISON: No, he distintcly told us that 
he knows nothing whatever of his own knowledge. He 
only knows what was reported to him by these foremen 
and other men in the mill. He does not pretend to say 
that he stood and saw the. operation from beginning to 
end. The objection is not captious. [t is meritorious. 

THE COURT: Well, if this witness knows any- 
thing of his own knowledge, not what someone re- 
ported to him or someone told him, he can testify; but 
otherwise, in the face of the objection the court will be 
obliged to sustain it. 

(Question read as follows: “Q. What can you say 
as to the relation of the results obtained since January 
1, with substantially 20 pounds of oil per ton, and the 
results obtained prior to January 1, with the smaller 
amount of oi! then use.” ) 
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THE COURT: You are asking for results appar- 
ently made up from reports and records made and kept 
by others. I dont’. think it 1s competent. I can not 
understand on what theory it would be competent. 

MR. SCOTT: The witness in all probability has 
had access to these records here. | 

Tame COURT: Yes thetas teadiine records: 

MR. SCOTT: He has refreshed his recollection 
and he'undoubtedly possesses that recollection still, and 
having that knowledge now, whether by prior memory 
or by having refreshed his recollection from original 
data, it seems to me he is entitled to testify to it. 

THE COURT: They have waived the fact that a 
large part of it is hearsay, but they insist, if it goes in, 
they must have the records themselves. I think if they 
are going to waive that part of it, it is waived on a con- 
dition, if they are going to waive the strict letter of 
the law. No, the objection will be sustained. 

MR. KREMER: We will qualify this; we will 
bring in these records and defer the examination upon 
them until they are here. 


Whereupon an adjournment was taken until Mon 
day, April 23rd, at 10:00 o'clock a. m. 
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pite COUK I: “Gentlemen, are you ready to pro- 
ceed with the case on trial? 

MR. WILLIAMS: I hand your honor a slip from 
the Patent Office, which the Patent Office attaches to 
every copy of the patent, which is a copy of the dis- 
claimer. 

MR. KREMER: That is not offered in evidence, 
is it? 

MR. WILLIAMS: It is a copy—-it has been sent 
to us by the Patent Office with instructions to annex it 
to the patent. 

MR. KREMER: Are you offering it in evidence? 

MR. WILLIAMS: Yes, we offer it in evidence. 


MR. KREMER: To that we object for the reason 
that the disclaimer is no disclaimer in point of law, 
for the reason that said disclaimer, instead of relin- 
quishing, extends the scope of the patent. For the fur- 
ther reason that the Supreme Court of the United States 
having declared claims 9, 10 and 11 of the patent in. 
valid, a disclaimer can not be made by the patentee con- 
ditionally, but the claims having been declared invalid, 
they must be disclaimed in toto. For the further rea- 
son that upon the face of the record the plaintiffs and 
those owning the patent have been guilty of unreason- 
able neglect and delay in filing the alleged disclaimer. 
For the further reason that the plaintiffs and complain- 
ants and those owning the patent have failed to comply 
with the sections of the Revised Statutes of the United 
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States providing when and where and in what manner 
a disclaimer must be filed. For the further reason that 
the document here presented is not of a character pur- 
porting authority by certification or otherwise, such as 
to entitle it to admission in evidence in a case of this 
sort. 

NER. WILLIAMS; I inrther offer in evidenecua 
letter from the Patent Office, addressed to me, signed 
by the chief clerk of the Patent Office, with whose sig- 
nature [ am very familiar, although I am not testify- 
ing, but | presume Mr. Scott will acknowledge that— 
as follows: “Herewith please find printed copy of sub- 
ject matter of disclaimer filed by you in Letters Patent 
No. 835,120, granted November 6th, 1906, to be at- 
tached to the original Letters Patent.” 

MR. KREMER: That is objected to as incompe- 
felt, iaelevant and immaterial, correspondence be- 
tween counsel and the Patent Office. 

MR. WILLIAMS: I will put it in the position oc- 
cupied by it im every patent sent out hy the Patent OF 
fie. 

THE COURT: | think it is a mere matter of offi- 
cial detail, the disclaimer itself having been filed, be- 
cause that was all that was required to give it what- 
ever effect it is entitled to. The objections will he over- 
ruled. 

MR. KREMER: Both objections? 

Eis COURT. yes, both objections: 

MR. KREMER: We desire to note an exception to 
both rulings of the court. 
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PHeeCOURT: Exception may be noted. 

MR. WILLIAMS: I ask leave to withdraw the 
original letter in view of the fact that the subject mat- 
ter has been read upon the record. 

ae COURT: Very well” Ate you ready to pro- 
ceed, Mr. Scott? 

MR. SCOTT: 1 have made some progress, and | 
think we will now be able to get through about the end 
of next week, which will finish everything but the 
plaintiff’s closing, and that will enable us to finish in 
about three weeks. I think it will be best to withdraw 
the witness who was on the stand Friday until all the 
objections can he remedied, and we can examine him in 
full. 

Rare COURT: Very well. 

MR. SCOTT: For that reason | would like to call 
Mr. Dosenbach to the stand this morning. 

THE COURT: Very well. Call your witness. 


BEN H. DOSENBACH, a witness for defend- 
ant, after being duly sworn, testified as follows: 


DIR BET ECAMINATION. 
foe MIR, SCOTT: 


Q. 1. State your full name. 

A. Ben H. Dosenbach. 

Q. 2. What is your occupation? 

A. My occupation is that of metallurgist and en- 
gineer. 
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Q. 3. What has been your training and experience 
in that line? 

A. For approximately the past four years I have 
been engaged in metallurgical problems and the opera- 
tion of flotation plants and have been particularly en- 
gaged during that time in the flotation of ores. Previ- 
ous to that time I was engaged in milling—in the gen- 
eral practice of milling through the various depart- 
ments of the Utah Copper Company and the Ray Con- 
solidated Copper Company at Hayden, Arizona. 

©. 4. Where did you receive your education in the 
line of metallurgy? . 

A. I received my education at the Missouri School 
of Mines at Rolla, Missouri, and also at the University 
of California, at Berkeley, California, having received 
a degree in mining engineering, and having specialized 
in metallurgy. 

Q. 5. When did you first become occupied in inves- 
tigating or practicing the flotation process? 

A. It was in the year 1913, in April and May. 

Q. 6. And for what employer, or for your own in- 
terest, was it? 

A. I was employed by the Butte Superior Copper 
Company, now the Butte Superior Mining Company. 

Q. 7. Did you have any experience with flotation 
before your employment with the Butte & Superior 
Company? 

An 1 did not 

Q. 8. Did you make any investigation along the line 
of flotation before your employment by the Butte & 
Superior Copper Company? 
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A. I did not. 

Q. 9. And what was your first work in connection 
with flotation? 

A. My first work at that time consisted in observ- 
ing the action of various oils and reagents that had 
been used in flotation, in the laboratory and also in an 
operating plant. 

Q. 10. And what laboratory and operating plant 
was that? 

A. The laboratory of the Butte Superior Copper 
Company. 

Q. 11. And what ores? 

A. The ores of the Butte Superior Copper Com- 
pany. 

Q. 12. And what apparatus did you use at that 
time? 

A. The apparatus that was in use at that time was 
what was known as the slide machine. 

©. 13. Have you used other experimental apparatus 
since? 

A. I have used various forms of apparatus since 
that time. 

@. 14. What was the nature of your employment, 
that is, your actual position or duties, when you were 
first employed by the Butte & Superior Company? 

A. Iwas employed as metallurgist. 

O. 15. And you have held that position continuous- 
iy up to the present time? 

fee 1 have. 
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QO. 16. And in that position what particular duties 
are you called on to perform? 

A. Well, my duties consist of looking after any 
metallurgical problem that comes up, any new develop- 
ments that arise in the metallurgical connection with 
the operation of the concentrate end of the mill and 
also the flotation plant, particularly the flotation section 
of the mill at the Butte Superior plant. 

©. 17. Did the Butte & Superior Company have a 
flotation plant in operation at the time you entered 
their employ? 

A. They did. 

©. 38. Will you please give that date, just when it 
was you entered their employ? 

A. To the best of my recollection it was in April or 
May, and I am fairly positive it was in April. 

OR oS 2 

A. 1913. 1 can look up the records and find the 
exact date, but | think it was in Apri, 1913. 

Q. 20. About the time the Hyde case was argued 
in this court, was it not? 

A. It was at the time the Hyde case was argued in 
this court because [ was a spectator. 

Q. 21. Well, describe generally the form of appar- 
atus and the manner of its operation that was in place 
at the Butte & Superior mill when you came here, flo- 
tation apparatus? : 

A. In the mill? 

Q. 22. Well, wherever it was? 

A. At the time I came here and went to work for 
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the Butte & Superior Copper Company, there was a 
flotation plant consisting of two roughers. The second 
day that I was here the plant was dismantled, and as 
far as | am concerned [ can only speak of the flotation 
plant as it existed after starting up, having been shut 
down for a period of six days for remodeling. 

Q. 23. You cannot, from your own knowledge, de- 
scribe the plant as it existed before it was dismantled? 

A. I cannot, in all details, no. 

Q. 24. Well, if you have any personal knowledge 
about it you may describe it as far as that extends. 
How many cells were there, if you know, and matters 
of that sort? 

Pew there were, ti | remember rightly, upon my 
first day at the Butte & Superior plant two roughers 
consisting of four spitzkastens and nine or eleven agi- 
tating cells to each rougher, and there was a cleaner in 
operation. 

1oeZ5. lhere was a cleaner ? 

A. Yes. That is as far as 1 can go as to the plant 
before it was remodeled. After the plant had been re- 
modeled | was engaged—and during the remodeling of 
it I was engaged by the Butte Superior Copper Com- 
pany so I can testify to that part of it. 

O. 26. And what was the nature of the remodeled 
plant ? 

A. The nature of the remodeling was to change 
the driving mechanism for one thing, to a gear drive: 
also to increase the agitation of the impellers; in- 
crease the speed of the impellers ‘so as to cause a 
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greater agitation; also to add additional agitating 
cells, and rearrangement of the flow sheet, where by a 
flotation plant was formed constituting of two rough- 
ers, having eleven agitating cells each, and four Spitz- 
kastens each. 

O. 27. The extra agitating cells, I take it, received 
the pulp and agitated it before that went to the cells 
having the Spitzkasten? 

A. Exactly so. There was also a cleaner which 
consisted of four agitating ceils and four Spitzkasten, 
such cleaner making a final concentrate. 

QO. 28. Was this plant, after being so remodeled, 
the final plant that remained in operation for a con- 
siderable length of time? 

A. It did for a short length of time, possibly two 
or three months, when other changes were made and 
have continually been made up to the present time. 

OZ 7a you remember “the “reason foi sae 
change being made in this remodeled plant? 

A. The changes were principally to increase the 
recovery and produce a higher grade of concentrate. 

QO. 30. Can you state from memory or by refresh- 
ing your memory how efficient the operation was when 
this remodeled plant started to work? 

A. J think it would be advisable to look at some 
notes in order to give the exact figures, because | can’t 
remember that far back as to such things. 

O. 31. If you have these notes in tabulated form 
you might produce them so that we can have them 
hefore us. Or, if you tabulated part of the result? 
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A. Ihave tabulated the results at that time, and for 
,a time later. | 

MR. GARRISON: Did I understand there was an 
uflanswered question. . 

@HeE COURT: I think he has answered. 

©. 32. MR. SCOTT: Have you copies of this tabu- 
lation ready or aren’t they ready yet? 

A. I have them ready. 

ios. = te these ihe copies you refer tor 

Pe I dont see ihe copies that you reter to, Mr. 
Beott, in this list. 

Q. 34. Well, have you any tabulation covering the 
period since you were in the employ of the company? 

fe | have. 

QO. 35. But there is no copy of it then? 

A. There is a notation there which I don’t under- 
stand. 

QO. 36. If you have your copy of that tabulation, 
Mr. Dosenbach, that you can refresh your memory 
from, I would like you to state the nature of the re- 
sults when this remodeled machine was first started up. 

MR. GARRISON: I object, if your honor please. 
There is nothing in the testimony of this witness which 
justifies him in testifying from personal knowledge to 
the results of the operations of the machinery of the 
Butte & Superior plant from some indefinite date in 
April, 1913, for however long a period the question is 
assumed to cover. We have sufficient knowledge from 
the previous evidence on this subject that a gentleman 
occupying the position of metallurgist and engineer 
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does not have personal knowledge of these matters; he 
has such knowledge as is furnished to him by his as- 
sistants or underlings, who are the ones who actually 
do the probative thing. It may be probative in this 
case as to how much oil was used at a particular time: 
it may be the determining factor in the entire case, 
and it does not require elaborate discussion that that 
factor should not be put in evidence by one who has 
and can have no knowledge about the matter, by the 
nature of the case, excepting such as is conveyed from 
other and original sources of information. If that is 
not clear already with respect to this particular wit- 
ness, I crave the right to cross examine before he be 
permitted to proceed with his original testimony. 

MR. SCOTT: Mr. Garrison may cross examine if 
he wishes. [ do not know what he is going to cross 
examine about. [| put the question as to the details 
of this operation. In regard to the objection I might 
say that Mr. Dosenbach was in charge of these oper- 
ations, and that he will testify from the official and 
original records of the company, and the only reason 
that I at all hesitate in attempting to satisfy counsel’s 
demands in advance ts the great amount of time that 
will be consumed. We have all these people accessible, 
the samplers, the assayers, the chemists, and the men 
who turned the oi] on, and we can probably have sev- 
eral hundred employes here who performed each of 
these individual operations, if necessarv. But the wit- 
nesses will testify as to operations under his immiediate 


charge, refreshing his memory as to detail from the 
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official records kept under his charge, and as far as he 
uses tabulations he will, upon request, furnish the fig- 
ures and verify them from the original records, which 
are too voluminous to bring into the court room. 

THE COURT: You may cross examine if you 
wish. Do you wish to proceed? 

MR. GARRISON: Yes, sir. 

THE COURT: You may do so and see how his 
knowledge is derived. 


CROSS EXAMINATION 
BY MR. GARRISON: 


X-Q. 37. When you are asked to give the results of 
the operations of flotation plants with a view of stat- 
ing whether they were good or bad or indifferent, 
upon what factors do you base your judgment? 

A. IJ was asked to give the results of a flotation 
plant. 

(Last question read) 

MR. KREMER: We object to this for the reason 
that at this time it is improper cross examination. If 
the witness is being interrogated to ascertain whether 
he is competent to testify to the tables, the question is 
improper. 

MR. GARRISON: I have not the benefit of having 
the table before me. 

THE COURT: If you don’t qualify your witness by 
your own examination or by this cross examination, 
the objection will have to be sustained. Your objection 
is overruled. 
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MR. KREMER: We are ready to bring all these 
witnesses here if counsel desires them. There are four 
or five hundred of them up there ready to come down, 
but it seems to me as a matter of law that if a man 
testifies to a condition which exists in an operation 
over which he has supervision, that that meets the 
requirement of law as to what was done in the opera- 
tion. It is not necessary to produce every man that 
turned on a tap. 

THE COURT: Your objection will be overruled, 
Mr. Kremer. Counsel may proceed with the cross ex- 
amination and we will rule later on the other objection. 

X-Q. 38. (Last question read again). 

A. I base my judgment as regards the Butte & Su- 
perior flotation plant upon my actual knowledge of con- 
ditions which existed in the plant at that time, as my 
presence was there each day, and I was in direct touch 
with the operation of the plant. I was in charge of 
the plant; the men were working the’ plant under my 
direction, and I knew what the conditions were 
throughout the plant at that time. 

X-Q. 39. Now please answer the question; I want 
to know on what factor you base your judgment. 

THE COURT: Well, I think he has answered 
that. 

MR. GARRISON: He is stating now, if I may 
interrupt your honor, the reasons which are going to 
induce him, as 1 understand it, to express a judg- 
ment. T did not ask him that; I ask you what factor, 


Butte & Superior Mining Compaiy. Paco) 
Ben H. Dosenbach. 


whether the grade of the concentrate, or the amount 
of the recovery— : 

wan COURT: You had better make that a little 
clearer. 

MR. GARRISON: I thought the witness under- 
stood that, as a professional man. 

X-Q. 40. Using the word “factor” to cover such 
things as grade and recovery and operations of the 
classifying machines, and various other parts of the 
operative machinery, upon which, or what part of 
those do you base a judgment as to the successful or 
unsuccessful opertion of the plant that you are testi- 
fying to. . 

A. On the recovery; on the grade of concentrates 
produced; the successful operation of the plant and of 
the various machines that constitute that plant and all 
other factors which come into consideration in the op- 
erating of a plant. 

X-Q. 41. The things which induce recovery in this 
flotation process are, broadly speaking, oils and acids. 
aren’t they? 

oe «YS. 

X-Q. 42. And you, therefore, as another factor, 
have to consider the oils and acids used, do you not? 

A. I do, and I have. 

X-Q. 43. Do you personally measure the oil which 
from time to time is put upon the material? 

A. I have. 

X-Q. 44. (Last question read.) 

Pee. do, and | have. 
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X-Q. 45. It is your duty every day, is it, to stand 
at the oiling machine and regulate it so that it puts the 
proper amount of oil on the material from hour to 
hour? 

A. It is not, but it is my duty to see that the men 
who are working for me do that, and | check them up. 

X-Q. 46. In what way do they inform you that they 
have done what you told them to do? 

A. They submit a report each day, of the amount. 

X-Q. 47. In writing? 

A. In writing. 

X-Q. 48. Are these oiling machines automatic or do 
they require the manipulation of human beings? 

A. They require the manipulation of human beings, 
as almost everything does. | 

MR. GARRISON: The latter may be stricken out, 
because some of them are automatic. 

X-Q. 49. Next in regard to the quality and char- 
acter of the concentrates, how is that determined? 

A. That is determined by analysis after a sample 
has been taken. 

X-Q. 50. And who takes that sample? I don’t mean 
the name of the man, but who, in the course of the 
business, takes the sample? 

A. The sampler. 

X-Q. 51. Is there more than one of him? 

A. There is more than one. 

X-Q. 52. Is that submitted to you? 

A. That is submitted to the sampling department. 

X-Q. 53. Is that submitted to you? 
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A. It is submitted to me. 

X-Q. 54. It comes to you first? 

A. Jt does not come to me first, but it comes as a 
result. i 

X-Q. 55. Then to whom is it first submitted? 

A. It is submitted to me as being one of the— 

X-Q. 56. (Last question read.) 

X-Q. 57. (Continued) You said it was not submit- 
ted to you first; now, to whom is it first submitted? 

A. Well, I may have misunderstood the other ques- 
tion; I would like to have that re-read; [ may change my 
other answer. 

X-Q. 58. Certainly. I have not the slightest wish to 
confuse you. I want to know this: When the sample 
is taken by the sampler, what does he do with it; not 
what somebody else does, but what does he do? 

A. He is taking the sample. 

X-Q. 59. Then what does he do after that? 

A. He submits it to the sampling department. 

X-Q. 60. What do they do? 

A. They submit it to the assaying department. 

X-O. 61. What do they do? 

A. They analyze it. 

X-Q. 62. What do they do with it? 

A. They make a report of it. 

X-Q. 63. To whom? 

fe | cet the report of that. 

X-Q. 64. Does that also determine, not cniy the re- 
covery, but also the grade? 

A. It does. 
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X-Q. 65. Who regulates the feed of the material? 

A. The operators in charge of the flotation plant. 

X-Q. 66. Have they any other title than simply op- 
erators? 

A. Foremen; there are three of them. 

X-Q. 67. And these foremen do they make reports of 
the rate, and the amount of feed, etc.? 

A. They do. 

X-Q. 68. What about the quality of the ore; who de- 
termines that, the amount of mineral in the ore? 

A. That is also determined by the sampling and as- 
say department. 

X-Q. 69. Are there separate samplers who take that 
and take it to the assay department ? 

A. The same samplers take the original ore as take 
the concentrates and tailings. 

X-Q. 70. And that all comes back to you in the form 
of written reports from somebody, does it? 

A. It does. 

X-Q. 71. And from all these original sources you 
make up these tables that you have been asked about, is 
that correct? 

ie That is correct. 

MR. GARRTSOX: I[ renew my objection, if your 
honor please. 

THE COURT: What principle of the local law of 
evidence will you appeal to, just in general? 

MR. KREMER: Only the general principle that a 
superintendent or manager of a business who has the 
personal conduct of the business and has at his disposal 
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personally that which indicates the conduct of the 
business from day to day and upon which the business 
relies in conducting its ordinary affairs, he exercises a 
general supervision, he can testify to that which is car- 
ried on under his direct supervision, even though it is 
made from a number of different statements from dif- 
ferent sources. It is the same principle of law that will 
permit a bookkeepepr in a department store to testify 
that Mrs. Jones bought a paper of pins, a spool of thread 
and a yard of silk upon a certain day. They are entries 
made in the ordinary course of business. It would be a 
useless thing and an unnecessary thing to say that we 
had to call the girl who sold the spool of thread and so 
on—without prolonging the illustration. I am perfectly 
serious and I don’t want to be facetious in the matter. 

ire COURT: ihe Supreme Court of this state 
has ruled that the books which you speak of are only 
memoranda. It would not do for the bookeeper to come 
in and say that Mrs. Jones bought a yard of silk. That 
wouldn’t prove it, necessarily. 

MR. KREMER: Your honor is right in that as- 
sumption. I must show that these entries were made in 
the ordinary course of business. The mere fact that the 
books show a certain thing is not sufficient, and this is 
the test. The thing that makes this competent is to show 
that they were kept in the ordinary course of business. 
That is a pre-requisite. The mere presentation of the 
books is not sufficient. But, 1f the books are shown to be 
kept in the ordinary course of business there is a pre- 
sumption that in the keeping of these accounts and books 
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and records of the business, in its course of conduet, are 
correct, and relying upon that, in giving the direction to 
your business, ,there is a presumption based upon that 
reason that ‘clean conditions would not exist because 
the whole business would be destroyed. That is the evi- 
dentiary principle, and that is a prerequisite, and so 
that is the ground I have earnestly contended that from 
the very beginning if it 1s shown that these records are 
made up in the ordinary course of business and are the 
records of a going operating concern, where one has had 
a superintending capacity over them and can identify 
them as the result of the ordinary conditions of the op- 
eration, that that is sufficient. Now, the reason for that, 
if your honor please, [ think becomes apparent. Take 
the question which your honor now has under consid- 
eration. This is not something that is not available. 


This is something that—if the rule of law is not as I 
maintain, that it is and I earnestly contend that it is so, 
but if it were otherwise, we can prove these things; but 
the rule of law exists solely for the purpose of obviating 
the necessity of doing such a useless thing as here one 
would be called to do, to bring down at least, without 
any exaggeration, fifty or sixty men for the purpose of 
saying: Yes, that is so; [ did it; it is correct. “Do all 
ihe duties that you perform in the course of your em- 
ployment indicate the correctness of your actions?” “Is 
this true?” “Did you make a mistake?” “No.” “9 
did not.” “They are all correct.”—Bring cach one of 
them down and it is basically proven, what the law of 
evidence [| think considers a useless thing, a uscless 
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showing. And for that reason this very same and 
logical rule is adopted. There is no position that counsel 
are placed in that would cause them to suffer the slight- 
est embarrassment, because they can attack anyone of 
these various matters, even to the end of calling the 
men. I don’t think there 1s any difference in the rule of 
law of the records of an operation conducted in the ordi- 
nary course, under the supervision and superintendence 
of one who says he knows it to be correct. Now, the 
test of the credibility of this would resolve itself solely 
into the impression that the witness created upon the 
court. 


MR. GARRISON: Have you finished? 

MR. KREMER: .-I have. 

MR. GARRISON: As far as Mr. Kremer has got- 
ten in his exposition of the law, he has stopped far short 
of what he has offered here, and I do not think it is 
worth while to discuss something that is not before us. 
He says that if they had regularly kept books which are 
not themselves the books of original entry, but are made 
up of other original sources of information, these books 
are admissible. JI do not care to debate that with him, 
if that was what was offered. We have no such thing 
offered now. We have a table made up by this witness, 
something typewritten perhaps day before yesterday— 
it makes no difference when it was typewritten, or when 
it was composed. It does not purport to be a book of the 
company made up in the ordinary course of business 
part of their daily routine, with whatever effect, legally. 
that might have as evidence. And I most respectfully 
submit that no authority in any court of justice under 
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the common law can be found for giving probative force 
to a table made up by a witness from not even original 
sources of information of his own. That is a very doubt- 
ful question, if not determined entirely the other way, 
but certainly not a table made up frorn original sources 
of information of which he has no knowledge whatever. 
That could have no probative force. The very statement 
that it would take 500 men to justify this table shows 
the table itself cannot be evidenciary. 

THE COURT: Suppose he has made it from daily 
reports in writing to him by numbers of subordinates? 
Can’t he make a tabulation from those reports? 

Tike GARRISON? Atter they arc im evidence, 

THE COURT: Bringing his records along, say, 
~Ellere are the reports; here are my papers.” 

MR. KREMER: We will produce all of them—lI beg 
your pardon, I did not intend to interrupt you—if you 
desire all of these I will produce them; they are all avail- 
able. 

THE COURT: Just a minute, Let the counsel dts 
cuss this with the court for a minute or two. 

MR. KREMER: I beg your honor’s pardon. 

THE COURT: I want to know what their position 
is. Now,— 

MR. GARRISON: I have known the rule to be 
stretched to this extent, for the benefit of the court and 
solely for the benefit of the court, that where the orig- 
inal sources of information are numerous, such as these 
reports undoubtedly are, and where the only proof that 
may be offered, which is these reports has been offered 
and accepted, the court has then permitted someone 
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like an auditor or a supervisor or a superintendent ora | 
manager to tabulate and make a statement which is 
given him as illustrative of his evidence; but it has no 
probative force whatever, absolutely no probative force. 
It simply is illustrative, of his evidence, he having gone 
through the original sources of information for the 
benefit of the court and furnished the court with a con- 
venient tabulation. Now, I have never known it to go 
any further than that. 

THE COURT: As supplemental of this report, and 
you have them to verify. 

MR. GARRISON: Precisely so. We have got the 
cart before the horse, as unfortunately we are so often 
faced with in this trial. 

THE COURT: Let’s proceed a little farther. The 
court will not attempt to limit you. You say you have 
these reports, but not here. 

MR. KREMER: Certainly; we haven’t them right 
here. They will be here as fast as a couple of wagons 
can bring them down. 

THE COURT: My only question is on the attitude 
of counsel. You must remember we are trying this 
case according to the established rules of evidence, ex- 
cept as there may be some special rule established by 
Congress, and I do not know of any local rule or any 
decision of the Supreme Court that will allow you to 
introduce books and let a bookkeeper say—or introduce 
reports and let an auditor say or a bookkeeper “These 
are furnished to me every day and are represented to 
be correct,” I don’t know of it. I think it is rather 
the other way in this jurisdiction. 
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MR. KREMER: I agree with your honor. Nat- 
urally we will proceed to supply the original documents. 

THE COURT: Since you can supply it and since 
you have insisted on it you better have these things here 
and then we will meet these objections when the time 
comes. 

MR. KREMER: We will be very glad to bring up 
all of the books and reports and they can bring all the 
men if they want them. 

THE COURT: The court ts naturally anxious for 
anything to expedite things, and to expedite things, but 
it must see that this case is tried according to settled 
rules of evidence. They have the right to insist upon it, 
if that is the Jaw. Now, if you have any authorities 
with you I would be glad to hear them. 

MR. KREMER: As to my position, I think I can 
furnish you with a host of authorities. 

THE COURT: We will give you an opportunity to 
be heard. This objection will be— 

MR. SCOTT: May I ask the witness how long it 
will take to get these original reports? They include 
all the assay sheets J suppose and many other miemor- 
andum and reports? 

MR. DOSENBACH: Well, I should say it will take 
a day, all of today. | 

MR. SCOTT: Well, then, we will have to withdraw 
this witness and continue his examination after we are 
able to obtain these original records. 


WIT NESSSTEMPORKA IY se xeu spy 
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THE COURT: I would be glad to see from both 
sides, if these questions and these objections to this 
character of proof are to be offered and this variety of 
objection interposed, I would like to see the local law, 
the decisions in point, and others also if there are any 
that we ought to consider and be controlled by here. 


MR. KREMER: A very recent decision and I think 
your honor probably has it in mind, by our Supreme 
Court in connection with the record of account, which 
I think is what your honor had in mind when you said 
that the book itself would not be evidence—a case de- 
cided about 18 months ago—but this was not supple- 
mented by the testimony of the correctness by one who 
had charge of the records. I think that is the distinc- 
tion there, otherwise I think that we would quite agree 
that that was the rule. 


THE COURT: You may look up the question and 
I will hear you later on both sides. In further refer- 
ence to the point that has come up. Unless the sources 
from which he made his compilation would themselves 
be admissible, of course the compilation would not be 
admissible and would these reports that he received 
daily from his subordinates of themselves be admissible 
without verification by the subordinates who made 
them? That is one of the principles involved in this 
question. 


MR. KREMER: I would say this: That if the re- 
port was the subject of something that was conducted 
under the supervision of the manager or superintend- 
ent, and were submitted to him in the ordinary course 
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of business, they become a course of business. Now, 
for instance, just use this test, if your honor pleases: 
Suppose this was an action for accounting. Could 
there be any question but what these reports would be 
absolutely conclusive against us, 1f admitted. 

THE COURT: Of course evidence that might be 
conclusive against you may be no evidence in your 
favor. 

MR. KREMER: Only for this reason and that is 
because they are interpreted to be self-serving declara- 
tions. But the purpose for self-serving declarations 
did not exist at the time of the making of the reports, 
so that test is removed. 

THE COURT: Well, but this litigation has been 
pending a long time. Most of these things you are ask- 
ing about I suppose was previous to the litigation. 

MR. KREMER: But there was a time previous to 
this litigation when all— 

THE COURT: All right, we will hear the law on 
that, but I simply want to hear you. 

MR. SCOTT: We will have Dr. Sadtler take the 
stand for a part of his testimony. 

Din COU ries Very well. 


DR. SADTLER, called as a witness in behalf 
of the defendant, being first duly sworn, testified 
as follows: 


MR. WILLIAMS: In regard to this question of 
the character of proof for admitting further opera- 
tions at the Butte & Superior mine. The plaintiff 1s de- 
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sirous of facilitating the presentation of the case, but 
plaintiff is suspicious of reports that are made up for 
the purpose of this trial. Now, I take it, that in the 
records of the Butte & Superior Company in the ordin- 
ary course of their business, that from time to time a 
regular tabulation—in the ordinary course of their 
business they from time to time prepare a regular tabu- 
lation of their operations. Possibly this witness has 
tabulations made covering periods of time. The point 
that we are insisting upon is that we should have these 
things that were not prepared for this trial, but were 
prepared in the ordinary course of business of the com- 
pany, and if there is any way of presenting it upon 
such a basis as that we will not insist upon all the orig- 
inal written sheets or anything of that sort. We do not 
want to stand for the strict measure, but we do want 
these records and reports which were prepared in the 
ordinary course of business, to compare. 

THE COURT: There is a way you can get them 
possibly if you confer together you can arrange the 
point. 


MR. KREMER: My only purpose in making that 
—anything you want we will furnish you along that 
line, but it does seem to me that to do that useless and 
idle thing, which we will now proceed to do, to load up 
a couple of trucks and bring them into this room—we 
will give you whatever you want. If you wish Mr. 
Dosenbach to proceed, Mr. Dosenbach will testify from 
his notes and from his compilation as to the conditions. 
Then if you have misgivings as to certain portions of 
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that testimony you would in turn then demand and say, 
“Will you furnish us with the copies of those days or 
those months operations.” Very gladly. we would do 
It; very gladly do it. But otherwise we will comply 
with the decision and the ruling, of course. Of course 
we are going to get this testimony in and if that is sat- 
isfactory to you we will do it, and if we are not able to 
furnish it or do not furnish it upon demand we, before 
the motion is made, consent that that portion of the 
testimony may be stricken out. 


MR. WILLIAMS: I do not know how the Butte & 
Superior Company keeps its records. You and the 
witness do. 


MR. KREMER: I suppose the witness does. 


MR. WILLIAMS: Suppose for example’ that the 
witness were to say that on a certain day the opera- 
tions were as follows:—he would produce a report of 


that day which he made at that time and his records, 
would he? 


MR. KREMER: Yes. 
MR. WILLIAMS: And then we could have that put 


in evidence. 

MR. KREMER: Yes, L think that is correct, isn’t 
it, my statement—I answered “Yes” because that was 
my idea. 

You would testify upon a certain date the operation 
was so and so, using a more specific illustration, you 
used a certain amount of oil. That is made from a 
compilation of the records submitted to you in the 
operations over which you had supervision. 
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Pik WOSENBACH: Yes. 

MR. WILLIAMS: And you can produce the record 
for that? 

MR. DOSENBACH: I can produce the oil record 
for that day or any other record of that day. 

MR. WILLIAMS: And you have memoranda of 
this which you made at that time, is that right? 

MR. DOSENBACH: Yes. 

MR. WILLIAMS: We will waive the strict meas- 
ure of proof if we may proceed in that manner. 

MR. KREMER: We will be very glad to comply 
with any such. 

THE COURT: Will this witness testify? 

MR. KREMER: He will be withdrawn and Mr. 
Dosenbach will proceed in the regular way. 

mith COURT: 1 under Meu ees hasn’t the records 
with him at this time so'‘ss-nef have his, take the stand 
and leave it again. 

MR. KREMER: We have the stipulation and Mr. 
Williams will ask us to furnish him certain records 
which we will furnish without bringing the whole of- 
fice down. 

tiie COURT: If you think you can negotiate to 
restrict the record, it will be to the advantage of both, 
and of course to the court; but the court when an ob- 
jection is made, will rule on it. Is this witness, Mr. 
Dosenbach, to testify now, and produce these records 
later if you call for them? 

MR. KREMER: And you can recall him for cross- 
examination upon them. 
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THE COURT: He hasn’t them in court then this 
morning. 

QO. 72. MR. WILLIAMS: Mr. Dosenbach, what 
records have you with you today? Suppose I were to 
ask you what the operations were on a certain day, 
what have you to show those operations? 

MR. DOSENBACH: I have the daily records for 
the—of all of 1917 with me today. 

Q. 73. MR. WILLIAMS: And nothing more? 

MR. DOSENBACH: And the daily records prior 
to that time I haven’t with me. 

MR. WILLIAMS: You better have these with you 
before you testify. 

THE COURT: Very well, proceed with the wit- 
uless. 

MR. SCOTT: In order that there may be no mis- 
understanding, I would like to ask what these daily rec- 
ords that he refers to are so as to be sure that they will 
be such as will be acceptable. What are these daily 
records, Mr. Dosenbach, for 1917, that you refer to; 
something that you have compiled from original rec- 
grds or are they the original records? 

MR. DOSENBACH: They are not the original 
records; the compilation of each day’s original records. 

MR. SCOTT: Supposing you let me see what they 
are and we will find out so that when we come to it 
again we will know. What was the nature of the orig- 
inal records? Is there any single original record con- 
taining all of the information for one day? Does it 
all show there for one day on that tabulation? 
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MR. DOSENBACH: There is no single record. 

MR. SCOTT: How many single records for each 
day would be necessary in order to put before the court 
the history of that day’s operation? 

MR. DOSENBACH: Well, I suppose from 6 to 18. 

MR. SCOTT: And these records, what are they? 

MR. DOSENBACH: The oil records. 

MR. SCOTT: Made by the oil sampler or chemist? 

MR. DOSENBACH: Oil foreman. The assay rec- 
ord. 

MR. SCOTT: Giving the grade of concentrate, 
headings? 

MR. DOSENBACH: Yes, headings and tailings. 
The tonnage record samples. 

MR. SCOTT: Made by some one in charge of that? 

MR. DOSENBACH: Yes. And the oil analysis 
record made by the oil chemist. 

MR. SCOTT: All of these are separate reports, are 
they? 

MR. DOSENBACH: They are. 

Pik. SCOTT: Are there still more of them? 

MR. DOSENBACH: Well, then there is the indi- 
vidual shift report. 

MR. SCOTT: What does that set forth: 

MR. DOSENBACH: That sets forth the opera- 
tions of the flotation plant, the amount of oil used, the 
amount of acid used, the amount of other reagents 
used, and other factors that are taken into considera- 
tion in directing the operations of the flotation plant. 

MR. SCOTT: That about covers it? 
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MR. DOSENBACH: That will cover it pretty well. 

MR. SCOTT: Now, in connection with any par- 
ticular operation that is required you want those rec- 
ords that Mr. Dosenbach mentions, these original cer- 
tificates, do you? 

MR. WILLIAMS: We may. 

MR. SCOTT: Well, do you want them all brought 
here or do you want to make us a list of your require- 
ments during the examination so that they can be sort- 
ed out and brought here in a bunch? 

MR. WILLIAMS: We would be willing to call for 
any particular requirement and give you an opportuni- 
ty to bring it later. 

MR. KREMER: Why can’t we proceed then? We 
will accept that. 

MR. WILLIAMS: As I understand it, there is 
practically nothing in the way of daily reports prior to 
1917 that the witness has with him. Therefore he will 
be unable to give us any information. 

hikes eOil: In 1917 he has iis hivaod He 
hasn’t these original papers that you have been speak- 
ing of. 

MR. WILLIAMS: And prior to 1917 he hasn’t 
anything except a general tabulated statement which 
we don’t regard as evidentiary until something else ts 
produced. 

MR. SCOTT: Well, these tabulated statements 
prior to 1917 are of course, the averages of daily oper- 
ations, for any of which daily operations he can pro- 
duce the original memoranda that you refer to. 
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MR. WILLIAMS: I think that when the witness 
has brought with him a tabular statement of daily oper- 
ations prepared not for this trial as I understand— 

MR. SCOTT: There is no such thing, they are not 
prepared in that form for any other purpose. 

MR. WILLIAMS: And for that total statement of 
daily operations then as I understand it, he has none 
for 1917. We will endeavor to make such a waiver of 
strict objection as will bring about the production 
speedily of the evidence that the defendant desires. 

MR. SCOTT: Mr. Dosenbach, one more question, 
please. Will it be possible within the limits'of time of 
this trial to prepare a daily statement for the years 
prior to 1917 corresponding to the daily statement | 
think you have for this year? 

MR. DOSENBACH: It would take quite a long 
time. | don't know whether it would be possible to 
get it out or not. 

MR. KREMER: The limit of the trial would be 
proof of this. | 

MR. GARRISON: I think we would make progress 
if we have a conference during recess and see what we 
can do about this thing. Is that satisfactory, gentle- 
menr 

MR. KREMER: Yes. 

MR. GARRISON: We will have a conference at 
recess and endeavor to shorten this thing as much as 
we can. 
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SAMUEL P. SADTLUER, aiter being ‘duly 
sworn as a witness for defendant, testified as fol- 
lows: 


DIRECT EXAMINATION. 
Peak. SCOTT: 


Oni Please state your mame. 

Eeeeoamuel PF  Sadtien 

Q. 2. Doctor, please state your occupation and quali- 
fications to testify on subjects of the kind before the 
court. 

A. I have been a professor of chemistry for many 
years, but am not now active in that line, but for the 
last thirty years 1 have been a consulting chemist in 
connection with many chemical manufacturing opera- 
tions, and have particularly practiced as a chemical ex- 
pert in chemical patent litigation during the last thirty 
years. Do you want my educational qualifications ? 

©. 3. I think so, doctor. 

A. I was graduated in 1870 as a bachelor of science 
from Harvard University. In 1871 I made my Doctor 
of Philosophy degree in the University of Goettingen, 
Germany. Since 1871, as I said, I have been teaching 
chemistry, and for thirty years past actively in the 
practice of applied industrial chemistry. I have made 
a particular study of industrial chemistry in most of its 
branches, and I published already in 1891 a Handbook 
of Industrial Chemistry for manufacturers as well as 
students, in which the chemistry of petroleum and of 
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oils, both fixed oils and fatty oils was thoroughly cov- 
ered, both the chemical nature of these materials, as 
well as the manufacturing operations and a study of 
the products. I have also had special experience in 
connection with the nature of essential and fatty oils, 
because I have been since 1880 the chemical editor of 
the United States Dispensatory, which is a standard 
book covering a wide range of materials of this kind, 
particularly for reference in the medical and pharma- 
ceutical profession. I have had a special acquaintance 
with petroleum matters, however, because, from 1875 
on I have been collecting and classifying petroleum and 
petroleum products, first for the Geological Survey of 
Pennsylvania, and afterwards for the various parties 
who desired investigations of these materials, and in 
that connection I have visited the petroleum fields 
throughout the country. I[ have also had, in connec- 
tion with my patent litigation work, the study of a 
great many products, both in oils of petroleum and 
fatty and essential oils. 

QO. 4. Have you made any investigation of the proc- 
esses referred to in United States Patent 835,120, the 
Patent here in suit? 

A. Ihave personally carried out experiments in that 
line, and have witnessed a great many other experi- 
ments, beginning with the summer of 1914. 

©. 5. I notice that in the opening part of this patent 
reference is made to certain Cattermole patents, Nos. 
77/,273 and 777,274, and the text of the patent pur- 
ports to draw a certain distinction between those Cat- 
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termole patents and the process of Patent 835120. Can 
you state whether your investigations have confirmed 
the distinction there set forth or not? 

A. That question is so comprehensive that I would 
have to analyze it in some detail. 

Q. 6. You may take your time, doctor. 

A. I would like, before attempting to make any at- 
tempt at sharp distinctions—I would like to classify 
in a general way the processes which involve the use 
of oil in oil concentration. The first use of oil in this 
connection of oil concentration would be for the pur- 
pose of agglomerating the sulphide and other mineral 
particles into masses from which the gangue can be 
separated by various washing out processes. Now, in 
this category will fall, of course, the Cattermole process 
of making granules and washing them out by up-cast. 
In this category would also fall the Haynes invention 
described in the Haynes patent, and the first process of 
Everson would also involve the agglomeration or bring- 
ing together of the sulphide particles with oil and the 
washing out process. 

The second category is that of producing conditions 
which will permit a flotation of sulphide particles by 
attachment to gaseous bubbles in which case the amount 
of the oil and the character of the oil are varied quite 
considerably, and will vary, according to practical ex- 
perience, with the individual ores to be treated. Onder 
this category will fall the patent in suit, No. 835120, 
and a number of patents of the prior art, viz., Everson 
Second Process, for example; Froment; the foam effect 
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method of the California Journal of Technology; and 
Kirby. 

The third category includes those processes in which 
the particles are caused to float as a film on the water’s 
surface, mainly by reason of the surface tension. A 
number of patents have been taken out in that line; 
MacQuisten, and some of the patents of Sulman & 
Picard. 

The fourth and last category is where the sulphide 
particles are to be floated by the actual buoyancy of the 
oil, under which category we have the Elmore process, 
which was also discussed by the writers of the Cali- 
fornia Journal of Technology, articles, under the name 
pi the “Lake Effect.” 

I have thus, in a general way attempted to classify 
the various processes, and with this classification in 
mind I am ready to take up Patent No. 835120 and dis- 
cuss it, and incidentally in that connection the differ- 
ences from Cattermole will be indicated. 

In Patent 835120 we have first of all a statement of 
invention. Now, the statement of invention is one of 
the earliest parts of a patent, and that is found on 
page 1 of the patent, lines 9 to 15, and again, lines 28 
to 35, we have the following: 

“This invention relates to improvements in the con- 
centration of ores, the object being to separate the 
metaliiferous matter, graphite and the like, from 
gangue by means of oils, fatty acids, or other sub- 
stances which have a preferential affinity for metallif- 
erous matter over gangue.”’ And again in line 28: 
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“We have found that if the proportion of the oily sub- 
stance be considerably reduced, say to a fraction of one 
per cent of the ore, granulation ceases to take place, 
and after vigorous agitation there is a tendency for a 
part of the oil-coated metalliferous matter to rise to the 
surface of the pulp in the form of a froth or scum.” 

That last portion, beginning “there is a tendency,” 
is therefore the result of the invention. That is the re- 
sult of the invention. “A tendency for part of the oil- 
coated metalliferous particles to rise to the surface and — 
form a froth or scum.” 

Now we have, following that, a statement as to how 
this tendency is aided. In lines 35, and following on 
for some distance, I read: 

“This tendency 1s dependent on a number of fac- 
tors,’ and the factors mentioned here are three im num- 
ber. “Thus the water in which the oiling is effected is 
preferably slightly acidified by adding, say, a fraction 
of one per cent of sulphuric acid or other mineral acid 
or acid salts, the effect of this acidity being to prevent 
gangue from being coated with oily substance, or, in 
other words, to render the selective action of the oil 
more marked; but it is to be understood that the object 
of using acid in the pulp according to this invention is 
not to bring about the generation of gas for the pur- 
pose of flotation thereby, and the proportion of acid 
used is insufficient to cause chemical action on the 
metalliferous minerals present.” 

That is the first factor which is to be considered in 
understanding this tendency, referred to before. 
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The second factor is: “Again, we have discovered 
that the tendency for the oily substance to disseminate 
through the pulp and the rapidity with which the metal- 
liferous matter becomes coated is increased if the pulp 
be warmed.” That is the second factor. 

Again: “The formation of froth is assisted by the 
fine pulverization of the ore, and we find that slime 
mineral most readily generates scum and rises to the 
surface, while larger particles have less tendency to be 
included in the froth.” ‘That is the third factor. 

Those are the three factors which are mentioned. 

Now, turning for a moment to lines 89 to 96 inclu- 
sive, we have a statement of the observation of the 
patentees: ‘When agitation is stopped, a large pro- 
portion of the mineral present rises to the surface in 
the form of a froth or scum.” That is the observation. 
Now, we have following that a statement from that ob- 
servation, an expression of a theory: 

“Which has derived its power of flotation mainly 
from the inclusion of air bubbles introduced into the 
mass by agitation, such bubbles or air films adhering 
only to the mineral particles which are coated with oleic 
acid.” | , 

This is the only statement of the theory of air bubble 
flotation as produced by vigorous agitation, which is 
contained in the patent. 

When operating the second alternative process which 
is referred to on page 2 of the patent, this theory does 
not apply. On page 2 of the patent, line 103, we have 
an alternative method given. This alternative method 
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involves the recovery of the sunk oiled metalliferous 
matter which may be deposited in the second or third 
spitzkasten, and, is as follows: 

“The products suspended in circuit liquor are re- 
moved from the spitzkasten and placed in a vessel in 
which they are submitted to an additional pressure of 
air or other gas of from, say, one to two atmospheres 
or over. On relief of such pressure the bubbles of air 
or other gas so generated throughout the mass at once 
sweep to the surface thereof all the metalliferous mat- 
ter in the form of a froth which can be separated as be- 
tone. 

It is not dependent upon the entraining of the air by 
vigorous agitation, but 1s a secondary process for the 
recovery of additional metalliferous matter by the gen- 
eration of bubbles following the introduction of air or 
eas under pressure in the liquid, which bubbles rise and 
carry, attached to them, a certain additional amount 
of mineral particles. None of the claims of the patent 
give us any theory of oil flotation, neither the theory 
mentioned on page 1 nor the method referred to on 
page 2. ‘These claims, therefore, tell us nothing in re- 
gard to the air bubble production or the function which 
was ascribed to it in those lines on page 1. he claims 
are referred to a froth production as a result of agita- 
tion, and in those claims, which have been declared 
valid by the United States Supreme Court in the Hyde 
process, this froth production is specified to be in the 
presence of an amount of oi] less than one per cent. 

Now, going back to the theory of lines 92 to 96 on 
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page 1—it is not new to this patent. It is found stated 
quite clearly in Patent No. 793808, page 1, lines 65 to 
/7, a prior patent issued to Sulman & Picard in July, 
1905. I find it there stated: 

“The oiled metalliferous particles resulting from 
either of the processes above described have the power 
of attaching to themselves with a greater comparative 
strength than the gangue particles, the films or bubbles 
and gas, which exist in the mass, and are thus raised 
to the surface of the liquor by gaseous flotation. They 
can then be removed by skimming or other suitable 
means. The gangue particles unwetted by oil or grease 
are not floated up with the oiled mineral particles, and 
thus in the main remain at the bottom of the vessel con- 
taining the mixture.” 

By the above matter this function of the gas bubbles 
is clearly stated. Also in Froment, the Italian patent 
dated 1902. In the third paragraph of this patent we 
find the following: 

“Tf a gas of any kind is generated in this mass, the 
bubbles of this gas become covered with an envelope of 
sulphides, and thus rise readily to the surface of the 
liquid, where they form a kind of metallic magna.” 

I think all the essential features of the theory stated, 
therefore, on page 1 of Patent No. 835120, can be 
found in these two prior references which J have men- 
tioned. 

Various statements have been made by the witnesses 
and by counsel in different stages of the Hyde case to 
the effect that the patentees discovered a new agent in 
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the air bubbles which, in combination with oil in un- 
heard of minute proportions, and in such proportions 
performing a new function, accomplish a new and revo- 
lutionary result; that under an intense agitation in the 
presence of a mere trace of oil, such that the metallic 
particles are coated with a thin, attenuated coat of oil, 
so thin as to be imperceptible to sight or touch, and so 
attenuated as to exhibit none of the known properties 
of oil—air bubbles would be produced and controlled 
and made persistent; that would firmly attach them- 
selves to the metallic particles, and by their buoyancy 
float the heavy metallic particles upward to and through 
the surface of the pulp and form above, and resting 
upon the surface of the pulp, a floating layer usually 
several inches in thickness, of a mineralized froth, con- 
stituted of such air bubbles carrying the metallic par- 
ticles. It was so stated at the time that these expres- 
sions were used in relation to the invention of the 
patent, 835120. I do not find this at all in lines 28 to 
36, in which the patentees state their invention. They 
claim only a tendency for a part of the air coated metal- 
liferous matter to rise to the surface of the pulp in the 
form of a froth or scum, and as before noted, this 
tendency, the patent says, is dependent upon a number 
of factors. 

I will now take up these factors in detail and ex- 
amine as to what rights these patentees have in the 
claiming of the use of these factors as original. The 
first mentioned factor was the presence of a small 
amount of acid. That, however, belongs to the prior 
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part. Dr..Liebmann, one of the former experts in the 
Hyde case, (Hyde original record fake 495) says: 
“Carrie Everson discovered that preferential ability 
was rendered more effective and more pronounced if 
acid was present in the oiled pulp.” Later ones of the 
prior art also use it and comment upon it. We find 
those references in Cattermole, and California Journal 
of Technology, and in Kirby. 

The second factor is stated to be the use of heat. 
This also is not original. We find this also referred to 
already in the Fryer Hill publication on the working 
of the Everson patent. Dr. Liebmann says (Hyde orig- 
inal record page 544): “The Fryer Hill Publication 
of 1899 is clearly a further development of the Ever- 
son patent. It adds to Everson the use of heat.” Kir- 
by also refers to the use of heat 1f desirable. 

The third factor’ which is referred to in patent 835,- 
120 is fine pulverization. While this was not empha- 
sized by most of the prior workers, indications to show 
that it was not a new feature are seen. The Italian 
patent of Froment refers to natural sulphides reducec 
to fine powder as the subject matter of his experiment. 
In the English patent of Froment, the patent solicitor, 
Lake, dropped the word “fine.” In Kirby patent we 
have similar indication that fine pulverization was prac- 
ticed. On page 3, lines 51 to 55, we have the words: 
“The water, even near the top, is not clear, but turbid 
or muddy, with slimes or fine particles of non-coated 
minerals, which had not settled rapidly enough to get 
out of the way.” The practice and value of fine pulv- 
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erization is also mentioned in the earliest of the Cat- 
termoie patents, which was of course familiar to the 
patentees of No. 835120. 

Q. 7. What was the number of that earlier patent? 

A. I will give it to you. The Cattermole patent 
763,259, line 90 on page 1 indicates this as follows: 
“The finer the ore the more compact and cohesive are 
the granules formed from it, other things being equal.” 
I turn now to the nature of the product disclosed in 
patent 835,120. The product of the invention is stated 
in line 35 of page 1 to be a froth or scum.” In giving 
their theory as to the froth production in lines 91 to 96 
of page 1 the patentees say: “A froth or scum which 
has derived its power of flotation mainly from the in- 
clusion of air bubbles introduced into the mass by agi- 
tation, such bubbles or air films adhering only to the 
fine particles which are coated with oleic acid.” The 
claims of patent 835,120 all refer to the froth with no 
mention of its structure oy component parts. The ques- 
tion now to be aise: Was this gaseous froth 
produced by agitation a new discovery? An examina- 
tion of the prior art will show that it was not. It was 
produced in the practice of the second method of the 
Everson patent. The Everson patent, page 2, line 99, 
to 105, says: “In practice, the concentrate, after thor- 
ough agitation of the mass and detachment of the sand, 
will in this case be preferably removed by means of a 
constant overflow of water from a washing-out vessel, 
by which overflow the concentrate will be floated off.” 
We have here, as first stated, the thorough agitation of 
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the oil, principally to entrain air; second the detach- 
ment or settling of the sand; and third, the floating off 
of the concentrate as an aerated froth. In the Fryer- 
Hill publication of 1889 describing the carrying out of 
the Everson process we are told that the action of the 
revolving tube, the fans and injected acidulated steam 
causes the lighter portions of the mineral-charged oil 
to float. This was clearly a mineral-laden aerated 
froth. I have no paging or number of lines to indicate 
the exact position of that in the Fryer-Hill publication, 
but it can easily be found. In the Criley and Everson 
publication, still referring to the carrying out of the 
Everson process, we are told that as a result of the 
operation a thick scum of sulphurets rose to the sur- 
face and was skimmed off. As the patent in suit uses 
the words “froth” and “scum” as synonymous, there 
is no reason to doubt that this was aerated froth or 
thick scum of sulphrets full of air bubbles which as 
described left the hitherto black ore as white as snow, 
in fact pure silica. We have next the Froment Italian 
and British patents. We are told by counsel for the 
Minerals Separation that following the issuing of the 
British patent, August 8th, 1903, Mr. Sulman saw a 
publication describing it, and learned thereby that Fro- 
ment was an earlier inventor of the broad idea of float- 
ing oil-moistened metallic particles by air or other 
gases which had been invented by himself and Mr. 
Picard. This states the facts. The British patent ot 
Froment says: “If a gas of any kind is liberated in 
this mass the bubbles of the gas become covered with 
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an envelope of sulphides and thus rise readily to the 
surface of the liquid, where they form a kind of me- 
tallic magma.” It will be noted that it is the bubbles 
of the gas which rising form the magma. This magma 
of gas bubbles coated with oil, and covered with an en- 
velope of sulphides is undoubtedly an aerated metal 
coated froth, which has often been described by plain- 
tiff’s counsel as a heavily, armor-coated froth, capable 
of having considerable superimposed weight upon it. 
But we are not obliged to trust to our own views on 
that subject. We have the testimony of Minerals Sep- 
aration themselves as expressed in the language of 
patents applied for and issued to them at a consider- 
ably later date than the date of patent 835,120. The 
views held by Minerals Separation Limited as late as 
1910 as to the character of the Froment process and as 
to its being a true gas bubble flotation are clearly shown 
in the language of two patents taken out by them in 
that year. First, British patent No. 10,929 of 1910, to 
Theodore Jesse Hoover and Minerals Separation 
Limited. In the complete specifications, page 2, lines 
47, continuing to page 3, line 4, we find the following: 
“The object of this invention is to provide simple and 
effective means for the introduction of air or other gas 
in a state of extremely fine division into an ore pulp in 
such a way as to effect the gascous flotation of certain 
particles. For example, the patent No. 12,778 of 1902 
describes a process of ore concentration which consists 
in mixing the finely powdered ore with water, adding a 
suitable oil and then liberating a gas in the mixture so 
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as to carry the oiled particles to the surface in the form 
of a froth, and the present invention is particularly 
applicable to a process of this general type.” This 
patent No. 12,778 of 1902, is the British Froment pat- 
ent. Again, in this same patent, No. 10,929 in 1910, 
on page 3, lines 30 to 34, the character of the Froment 
process is still more expressly stated in the following 
language: “A number of ways are known for treating 
an ore pulp to facilitate or to render possible the selec- 
tive flotation of certain constituent particles in the form 
of a gaseous froth, see for example the processes de- 
scribed in patents Nos. 12,/78-1902, 7,803-1905, 28,173- 
1908, and 2,359-1909. The present invention may be 
used in conjunction with,such process.” It will be 
noted here that the Froment British patent is bracketed 
immediately with British patent 7,803 of 1905, the 
patent corresponding to that patent 835,120 as easily 
productive of a gaseous froth as its result. British 
patent No. 23,870 of 1910 to Minerals Separation 
Limited and Edward H. Nutter, in the complete speci- 
fications, page 5, lines 22 to 24, after referring to their 
invention as a flotation process obtaining froth or scums 
containing metallic components, says: “The processes 
employed to obtain these froths or scums may be any of 
the well known flotation processes as described for ex- 
ample in patents Nos. 12,778-02, 29,374-04, 7$,803- 
05, 26,852-08, 28,173-08, 2,359-09, etc.” We note here 
again the bracketing of patent No. 12,778 of 1902 and 
7,803 of 1905 as equally valid and available. These two 
patents, thus bracketed, were the Froment British pat- 
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ents and British patent corresponding to 835,120. They 
are declared as equally valid and available for raising 
froths and scums containing mineral oil. We also note 
the reference in this patent 23,870 of 1910, to both 
the patents 12,778 of 1902 and 7,803 of 1905 as well 
known flotation processes. 

We have next, in the prior art, the publication known 
as the California Journal of Technology issued in No- 
vember, 1903. 

MR. WILLIAMS: If your honor pleases, that not 
being in evidence, and therefore your honor not having 
a copy of it, while I do not wish to interrupt the wit- 
ness, I think defendant’s counsel should at least supply 
your honor with a copy of it. Of course it was gone 
over thoroughly in the Miami case and your honor has 
perhaps seen it. 

(ike seOERT:  Wecanimimish the cony, 

MR. WILLIAMS: I suggest that you furnish a 
copy to the court. 

MR. SCOTT: The original is on page 34 and con- 
tinuing. 

MR. WILLIAMS: Now, for instance, there is an- 
other patent the witness has just referred to, Hoover 
British patent, 1910—something, and your honor has 
never seen that. It is not in evidence, and if you will 
just hand that up when the witness refers to them, | 
think it would help the court. 

THE COURT: You may proceed 

A. Well, next, the publication known as the Cali- 
fornia Journal of Technology issued in November, 


1903. 
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MR. KREMER: At this time we offer in evidence 
the California Journal of Technology, the articles found 
on pages 34 to 41, the number of November, 1903. 

MR. WILLIAMS: The only objection that is made 
to this publication is on the ground of estoppel; this 
new defense can not be interposed. Although the docu- 
ment is not proved to be a publication, we are satisfied 
from investigations that we have made that it 1s, so 
we do not object to it on that ground. 

Objection overruled. Plaintiff excepted. © 

California Journal of Technology of November, 
1903, marked Defendant’s Exhibit No. 47 and admuitied 
in evidence. 

Whereupon an adjournment was had until 2:00 p. m. 


2:00 o’clock p. m. 
iy MK, SCOTT: 


©. 8. Doctor, do you remember where you left off 
before the adjournment for lunch? 

A. Thad mentioned the California Journal of Tech- 
nology, and given the date of it. 

The authors of that publication referred to what 
they use in their test as consisting of a thin ore pulp 
and oil, and as being agitated, so apparently— 

0.9. What page are you reading from? 

A. Page 36 of the original pamphlet. 

©. 10. Doctor, if I might make a_ suggestion, 
wouldn’t it be well to make it clearer, to state what 
these investigators start out with? 
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A. Well yes, [inight do that. The authors of this 
article in the Calitornia Journal ot Technology head 
their publication, “Experiment on the Elmore Process 
of Oil Concentration.” And a large portion of the 
article is devoted to and refers to the Elmore processes, 
which they have designated as the ‘Lake effect’ in 
their article, but already in their article on page 36 of 
the publication they show that they are making ex- 
periments on entirely different lines. 

©. 11. Before you go on, state briefly what that El- 
more oil process is, and whether it falls in one of the 
classes that you divided the art into this morning. 

A. The Elmore bulk oi! process which they are prin- 
cipally discussing and referring to repeatedly under the 
name of the ‘Lake effect,” is one of those processes 
which I refer to as an illustration of group four, or 
class four of the first classification that I made, in 
which the mineral particles are floated exclusively by 
reason of the light specific gravity of oil layers into 
which they are taken, and in which they are carried or 
suspended. It does not depend upon aeration for the 
production of air bubbles. On the contrary the pro- 
duction of air bubbles is undesirable and is constantly 
referred to as to be avoided in the carrying out of the 
Elmore bulk oil process. 

Q. 12. Have you any knowledge as to the amount 
and kind of oil necessary in the Elmore bulk oil proc- 
essP 

A. By reason of the conditions of flotation there, 
namely, that the mineral particles are to be carried en- 
tirely by reason of the lighter specific gravity of the oil, 
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we are dependent there upon the difference in the spe- 
cific gravity between the oil layer and water, which is 
a very small difference with the majority of oils, which 
have an approximate specific gravity of close to .9, as 
against 1, which is the specific gravity of water. Now, 
that same buoyancy of the oil is all there is to cause the 
raising and flotation of the mineral, and therefore it 
takes a very large bulk of oil to lift the mineral, and 
the amount has been repeatedly stated as from Sy 
to 300%, reckoned on the weight of the ore. 

Q. 13. That would be about three times the weight 
of the ore in oil? 

A. From one to three times as much as the ore itself 


weighed. 


O. 14. That would be one to three times the weight 
of the ore in oil? 

A. One to three times as much as the ore weighed. 

Q. 15. And as to the kind of oil, as to its viscosity 
or any information on that line, in the Elmore process? 

A. Yes, it has been repeatedly stated that the oil 
must be a thick, viscous oil, and a petroleum oil is fre- 
quently used for that reason. Then we have there a 
thick and viscous oil, and one which is not readily 
floured, as it is termed, or broken up by any incidental 
agitation. 

Q. 16. Have you made any experiments on a small 
scale with the bulk oil process that serves to confirm 
these views you have expressed as to the character of 
the process? 

A. I carried out the process by rotating a bottle con- 
taining the oil and the floating particles and following 
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exactly the general direction. I carried out the experi- 
ment in a bottle and by a number of rotations of the 
bottle so that the floating particles containing the oil 
were passed through the oil layer. The oi] was caused 
to take up a considerable quantity of the mineral par- 
ticles which adhered in suspension, as it might be 
termed, in the oil layer. 

©. 17. Did you carry out any cxperiment using the 
Elmore procedure, but with a smaller amount of oil or 
an oil that was not viscous. 

A. Yes, experiments have been carried out in that 
way also. 

QO. 18. And what was the result of reducing the 
quantity of oil or in using a non-viscous oil? 

A. In a case where kerosene was taken and an oil 
which was notably less viscous than the other and par- 
ticularly where the amount was considerably less than 
this 100 per cent referred to, a froth was formed. 

QO. 19. And what about agitation in this Elmore 
bulk oil process referred to in that original as the Lake 
effect? The character of the agitation? 

A. The authors, on this page, on page 36 of paim- 
phiet, take up that matter. 

Q. 20. Have you any information independent of 
this article regarding this matter of the degree of agi- 
tation that is necessary for or injurious to the FElmore 
ake @treetr 

A. Oh, in regard to the Elmore. A very moderate 
amount of agitation is sufficient to destroy the benefit 
of the Elmore process because’ in the first place the oil 
layer is more or less broken or floured as it is called, 
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and that of itself prevents it exercising its floating 
power, and in the next place the tendency to overcharge 
as it is termed, soon becomes evident with a very mod- 
erate amount of agitation and the mineral drops out so 
that the Elmore process is distinctly dependent upon 
the avoidance of agitation, and slow agitation is a par- 
ticular feature of it. And as [ say also the character 
of the oil is a very important element in this Elmore 
process and the amount of oil is of course important. 

QM. 21. You consider these the three essential char- 
acteristics, the large amount of oil, the viscous oil and 
the avoidance of violent agitation? 

A. Yes, sir. 

O. 22. Now, doctor, following the text of this ar- 
ticle somewhat, will you explain to us the nature of the 
investigation of the authors? 

A. As I said before it begins with a reference to 
the Elmore process of oil concentration, and that is ex- 
plained and a particular plant is referred to and the 
process of the operation of this plant is also described, 
including the centrifugal separator which they say was 
the latest device which caused this process to be more 
available commercially than it otherwise had been. And 
they then proceed to the laboratory method. Now, you 
do not meet anything in that earlier section which bears 
on the question of froth formation. It is only a discus- 
sion of the Elmore process and the various conditions 
under which it is carried out. But under the head 
‘laboratory methods,” which 1s really on page 35 of 
the pamphlet— 
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QO. 23. What page? 

A. On page 35 of the pamphlet we have the follow- 
ing: “In making a test the ore is crushed to a consid- 
erable fineness and the proper charge is thoroughly 
wetted in the solution to be used, usually water, thus 
forming a thin pulp.” So we have the first piece of 
information— 

©. 24. Before we proceed to that, doctor, I would 
like to have you explain that a little more in detail, this 
apparatus for the Elmore process and that method of 
separating the oil; so that we have it before us. 

A. You mean in the earlier part? 

Q. 25. Yes, at the very beginning, and that shows a 
view of the apparatus and on the next page that shows 
an illustration of the centrifugal separator of the oil 
which I think you can make clear to us with a few quo- 
tations from the text. Well, if in your description, 
doctor, you will not refer to those numbers because they 
do not appear on the original and they were put on by 
a witness, and so do not rely upon identifying any- 
thing by those extra letters that were put on there. 

A. Well, we have in the first place a reservoir: in 
which the thin Sl pulp and the oil are introduced. 

Q. 26. That is in the upper left-hand corner of the 
picture on page three— 

A. Yes, then we have a cylinder in which a com- 
mingling under careful conditions of this ore pulp and 
oil is to be effected, the commingling being effected 
there by this slowly rotating screw which causes the oil 
pulp to be brought into contact with the thick viscous 
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oil, and yet without too much breaking up of this oil. 
And then from this it is— 

Q. 27. Where is the thick, viscous oil, doctor; where 
is the oil in that apparatus? 

A. The oil goes in from above. 

Q. 28. In that vessel showing the screw thread ar- 
rangement? ) 

A. Yes, as I understand. 

Q. 29. And forms a floating mass? 

A. The pulp from the mill is indicated there as 
flowing in through this tube to the side; thence from 
that rotating vessel, the mixture comes to rest for the 
purpose of stratifying and gaining layers. Now, in the 
upper layer, in the thick viscous oil carrying in it, by 
reason of its buoyancy and floating power, the mineral, 
and below that of course is the water and the gangue 
which is not floated, and any other mineral particles 
which have not yet been taken up into the oil. 

Q. 30. The description of what you have just re- 
ferred to appears in the second paragraph on page 35. 

A. Yes, I am looking for that. The second step of 
the process is to have again the tailings drawn off at 
the bottom of the separator, with more oil, for repeti- 
tion of the treatment, and by means of that there was a 
separation of the steps, so that the tailings from the 
first contact of the oil and the flowing pulp are worked 
again, slowly, with an additional quantity of oil. Now, - 
from the last separator, after the tailings have been 
worked several times, the tailings are dumped. The 
mineral-laden oil from this last separator, or from 
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those separators, is collected together in tank B; that 
is therefore a collecting vessel in which the mineral- 
laden oil is gathered, and from that it goes to the cen- 
trifugal—however, first at that step it is heated and 
thinned, to overcome the viscosity, because although 
that was desirable in the early stages it is not desirable 
at this stage, and the thinning out of the oil by the aid 
of heat is desirable. Therefore it is thinned out by 
heating it, and overcoming the viscosity, and the oil is 
charged into the centrifugal machines, where the con- 
centrates are separated out by the rapid motion of the 
centrifugal apparatus. 

Q. 31. That is the centrifugal separator illustrated 
Om pawe 35, is it not? 

eee es Sit 

QO. 32. You might just refer to that and explain this 
separation. 

A. Well, they dump that material into a basket of 
perforated metal, which basket is rotated with rapidi- 
ty, and in that way the heavier material is thrown to 
the periphery. 

QO. 33. That would be what, the heavier material? 

A. That would be the concentrate. That is ths 
feature which these young inen discuss at some length 
in the beginning of the article and which they illustrate 
also somewhat by the illustrations on the following 
page, figures 1, 2 and 3, as illustrating the centrifugal 
action. The theory of the separator is illustrated in 
these fouress!, 2 and}. 

QO. 34. Now, I wish, doctor, you would explain what 
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these writers say under the heading you referred to be- 
fore, ‘‘Laboratory Methods.” First quoting the pas- 
sages you are going to comment on as you go along. 

A. Wecome now to what may be called the original 
work of the authors of this pamphlet. The prior part 
of the publication is really comment upon what they 
had found as stated by others. This pulp used, as I 
stated a moment ago, is formed of ore and water. 

“The oil is next added and the whole charge thor- 
oughly mixed. The mixing or agitation can be done in 
two different ways; the charge may be agitated very 
gently, the oil being kept in a single lake and broken 
up as little as possible consistent with thorough con- 
tact of the pulp and the oil.” That is obviously fol- 
lowing Elmore, and the so-called lake which they ob- 
tain is a continuous unbroken layer of oil, which is 
broken up as little as possible, as stated—as little as 
possible consistent with bringing the oil in contact, and 
they note that that operation was performed by that 
screw working through the cylinder; in this case it is 
done by gently agitating it in some vessel; the vessel is 
shown below here; now, the alternative method is given. 
where the charge may be agitated so violently as to 
dash the oil up into foam and froth full of ore par- 
ticles. Thus a very thorough contact of the oil and 
pulp is obtained. Each method has its advantages and . 
disadvantages and these I will discuss later. 

The next section is merely a discussion as to the ad- 
vantages of using galvanized iron or aluminum or 
glass, and does not have any particular bearing on the 
difference in the methods which they employed. 
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Q. 35. Beginning down below the illustration on 
page 36, they seem to take up the discussion again, the 
three methods of mixing. 

A. Yes; three methods of mixing are referred to. 

“Three methods of mixing may be used. One. By 
inverting the tube several times, thus allowing the ore 
to fall through the oil. Two. By rotating the tube in 
a horizontal position, thus throwing the pulp up onto 
the surface of the lake of oil. Three. By violently 
shaking the tube, thus producing the foam effect, or at 
least shattering the oil into small globules. The second 
inethod named there is practically another way of prac- 
ticing the Elmore procedure. 

QO. 36. What is this tube that they refer to—some- 
thing like what is shown in the illustration of Figure 5? 

A. Yes, I will refer to that when I get through with 
the other one. The third method is “by violently shak- 
ing the tube, thus producing the foam effect or at least 
shattering the oil into small globules.” All three of 
these three methods of mixing may be carried on in the 
same tube, which is illustrated there in Figure’5, and 
that is a nearly cylindrical tube, narrowing at the bot- 
tom, and then having an opening. Jt is very much 
what is known in pharmaceutical manufacturing as an 
adaptor, or a percolator; it is really a percolator, by 
which in pharmacy extractions are frequently made. 
At all events the lower end of that tube is closed by a 
cork, and the top of course may be closed by a suitable 
cap, and that makes it possible therefore to shake up 
the contents of the tube very thoroughly. The strati- 
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fication that is shown there will be referred to also 
later. 

Q. 37. They have something to say at the bottom 
of the page about the solution used in the concentra- 
tion. 

A. Yes; as I mentioned before in an earlier part of 
my testimony, we have here an indication that they 
recognize the advantage in using an acid solution. 

Q. 38. In what passage does that occur? 

A. “The solution used in concentration is a matter 
of some importance. Water is of course used when- 
ever possible, but certain other solutions have import- 
ant advantages; as before stated, an acid solution is 
found advantageous.”’ Apparently they did not know 
at all of the Everson patent of 1885, in which that was 
already indicated. 

O39. Don’t they refer to the Everson patent in the 
first page of that article? 

A. Well, they do; I was wrong about that; they do 
give credit for that feature in the beginning of the 
article; they recognize that, and state their reasons. 
“Tt cleans the metallic surfaces by dissolving the me- 
tallic oxide coatings that may have formed on them. It 
increases the specific gravity of the solution, and it aids 
in producing the foam effect, which is due to the gen- 
eration of certain gases.” We have here a condition | 
which is indicated of the increasing of the specific 
gravity of the solution. That is obviously, as will be 
seen a little later, a matter which bears on the floating 
power—the buoyant effect of the oil layer as against 
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the watery solution of increased specific gravity, in 
producing the lake effect. On the other hand, it states 
that it aids in producing the foam effect. That is a 
use Of the acid solution for the direct purpose -of get- 
ting the froth. ‘They explain that as due to the genera- 
tion of certain gases. Of course that may be so in fact 
or it may not, but it is immaterial. The advantage of 
the acid has been shown, irrespective of the fact of its 
attacking any metallic material by producing gases, 
simply in illustrating the selectivity. 

The next section deals with the specific gravity of 
the average oil and shows that either acid or salt will 
raise that specific gravity of water and of course nota- 
bly a strong salt solution will raise that specific gravity. 

Q. 40. The specific gravity of the water? 

A. Of the water in which it is dissolved. They 
obtain therefore a. saturated solution of salt at 20 de- 
greys centrigrade, containing about 27% of salt, there- 
by obtaining a specific gravity of 1.204. The reason 
why they are trying to do this is obvious in the next 
Seiilencc. 

“This gives us a difference of .3 between the specific 
gravities of the oi! and of the solution, and a carrying 
capacity of the oil three-fold greater than with water 
alone.” That has a very important bearing, of course, 
on the Elmore effect. But we find more than that indi- 
cated: ‘Not only does it give a greater buoyancy to 
the oil, but it also aids materially in producing the foam 
effect, and probably aids in brightening the metallic 
surfaces.” So that we have both the action of the acid 
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and the action of the strong salt solution indicated, and 
which in their opinion is desirable for either the pro- 
duction of the lake effect or the production of the foam 
erect. 

The next section on overloading, | think bears en- 
tirely on the question of the practice of the lake effect. 
The question is whether the oi! is said to be overloaded, 
and sinks. 

We follow next to the bottom of page 37, with a 
series of figures giving the results of the experiments 
with some molybdenite ore. There are six experiments 
here, which represent one or the other of the two forms 
of treatment that they carry out. The other three ex- 
periments, Nos. 7, 8 and 9, are retreatment experi- 
iments; but in the six experiments first enumerated it is 
perfectly clear that, knowing the amount of ore, the 
weight of the ore treated and the total amount of the 
oil, those Heures being shown in the second and fourth 
column—noting those figures we can see at a glance 
that three of the experiments practically represent the 
practice of the Elmore method and the other three rep- 
resent the practice of a method which cannot by any 
possibility be called the Eimore method, and was de- 
signed by them to produce what they call their foam ef- 
fect, thai is, an aerated froth result. 

O. 41. You might refer, doctor, to those relative 
quantities of ore and oil in the first two experiments, 
and in Nos. 4, 5 and 6, and tell us what percentages of 
oil are there stated. 

A. The first experiment takes two kilos or two 
. ousand gramms of ore, and 2,400 gramms of oil. 
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Q. 42. I think if you will refer to the next page you 
will see that refers to gramms. 

AS Yes, it is in gramms. if that is in erdmms 
will state that again; we get the comparison, then, be- 
tween the two weights, 2,000 gramms of ore and 2,40C 
gramms of oil; that is more than 100%. The second 
experiment takes 2,000 gramms of ore, which is 2 
kilos, and 2,000 gramms of oil, exactiy 100% per cent 
of oil. The third experiment takes 1 kilo of ore, a 
thousand gramms, and 1,200 gramms of oil, the same 
proportions exactly as in experiment No. 1. 

QO. 43. Kg. stands for kilogram? 

A. Yes, but kilo is the usual abbreviation. 

QO. 44. In Nos. 4, 5 and 6 experiments what would 
be the percentage of oil relative to the ore by weight? 

A. There we have to start with, 100 gramms of ore 
—those experiments start, of course, with a very much 
smaller amount of ore, working on a smaller scale than 
in experiments previously mentioned, but the propor- 
tions are the important matter. 100 gramms of ore 
and 2.1 gramms of oil. That is an amount which is 
2.1%, reckoned on the weight of the ore. In experi- 
ment No. 5, 100 gramms of ore and 5.3 gramms of oil, 
or 5.3% of oil. In experiment No. 6, 100 gramms of 
ore and 8.9 gramais of oil, or 8.9%, reckoned by the 
weight of the ore. 

Q. 45. Now, doctor, if you will follow the text of 
the following page and explain to us the comments 
which the authors make on these experiments. 

A. “Experiments No. 4, No. 5 and No. 6 show the 


Buite & Superior Mining Company. 2807 
Samuel P. Sadtler 


results obtained by treating separate samples with 
small quantities of oil, in a salt solution and agitating 
violently to produce the foam effect. This method 
gives the highest grade concentrate of any of the direct 
treatments here outlined. In experiment No. 6 only 
about 10c.c. of oilwas used for 100 gramms of ore, mak- 
ing this 8.9 gramms was used for 100 gramms of ore. 
You have eot an extraction of 75% with the concen- 
trates running“¥~2.4% of molybdenum sulphide. He 
says that in the extraction that he used about 10 cubic 
centimeters of oil. 

Q. 46. I notice that on the former page he said 8.9. 

A. The specific gravity of that oil, multiplied by 
10, would give us the 8.9. 

Q. 47. Now what follows that? 

A. Well, these concentrates are retreated, and he 
gives them the results of retreatment, “Samples of con- 
centrate running about 26% molybdenum sulphide 
from agitating in sulphuric acid solution fifteen min- 
utes,” 

©. 48. Is this retreatment or reagitation of the con- 
centrates in accordance with anything you know in the 
present practice? | 

A. It is current practice, as I understand, almost 
universally, and reconcentrating. 

He goes on to state this agitation caused consider- 
able occluded gangue to free itself. That of course is 
the desirable thing and is the object for which all re- 
concentration is practiced. A small quantity of oil was 
then added and the material reconcentrated, but there 
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is the froth effect—that means the small quantity of 
oil, and vigorous agitation. In No. 9 a concentrate 
running as high as 50.02 molyhdenum sulphide was ob- 
tained and the remark is then made that the concen- 
trate such as this would probably be merchantable. 

Q. 49. Can you point out a passage in this article 
where the authors described in particular the charac- 
teristics of this foam or froth effect? 

A. That is found in a summary which is the last 
portion of the article, in a summary, a resume, the fol- 
lowing suggestion and inferences are obtained. The 
frst “As regards the wetted pulp” and is a matter of 
theorizing; so is the second paragraph and the third, 
but we have a separate paragraph headed specially 
“foam effect,” 1n which their views as to the results 
they obtained by violent agitation are stated. “The 
foam effect is produced by a violent agitation, especial- 
ly in acid or salt solutions.” 

QO. 50. On page 41 you are reading, is it, doctor? 

A. That is page 41 of the articie and the very last 
of the whole page. ‘‘This throws the o1] into a froth, 
which is heavily charged with air or other gases. This 
gas of course gives a greatly mereased buoyant force. 
The oil in this condition assumes a certain load of min- 
eral and holds it in a very stable condition. The charge 
does not settle and overload on standing as in the case 
of the Lake effect.” Here is a very significant con 
trast between the results of the foam effect and the re- 
sults of the lake effect, expressed in several results. 
With regard to the stability with which mineral is held 
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in the foam—in other words, a stable froth holding 
mineral without dropping it for considerable periods 
of time; and the statement, too, that the charge does 
not settle and overload as is the case of the Lake effect 
or the Elmore bulk oil result, where overloading is one 
of the matters which they are constantly advising 
against, or constantly cautioning rather, against. It 
seems to be this summary and statement there about 
the foam effect shows very clearly that they under- 
stood the various essential matters of the difference, 
and that they correctly describe an aerated froth; un- 
der this name of foam, an aerated mineral laden froth. 

©. 51. Do these other topics on page 38 giving “‘cop- 
per ores’ and ‘‘copperopolis ore’; 39 “‘gold ores”; Tuo- 
lumne ore; forty “Folsom ore” or do these passages 
Save any reference to the froth or foam effect? 

fo they do not appear to have reference to that. 
MWVe have under that heading “copper ore’ the gentle 
agitation referred to.” 

O. 52. Now, | would like to ask you, doctor, wheth- 
er with the quantities of oi! stated in experiments four 


tO nine inclusive, page 47, what the effect would be if 
One attempted to produce the Elmore bulk of o1! or Lake 
effect: 

A. You could hardly get anv appreciable result by 
practicing the slow, gentle movement of the Elmore 
method with this insignificant quantity of oil. 

©. 53. !n what respect do you find this investigation 
contrasted there from the ore froth effect like the Lake 
Erect? 
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A. They say here that this method, referring to the 
violent agitation method, gives the highest grade of 
concentrate of any of the treatments given therein and 
that is illustrated in the tabulation. 

Q. 54. You refer more particularly to the procedure 
and the substance used? 

A. I don’t quite grasp the point of your question. 

Q. 55. I will restate the question. In what respect 
did these investigators describe their process as differ- 
ent from the Lake effect or the Elmore bulk ore proc- 
ess? 

A. They refer to it as being a process which, while 
ready of execution and using this relatively trifling 
amount of oil, is capable of giving superior results and 
of bringing about by retreatment, marketable concen- 
trate. 

Q. 56. In the matter of agitation, how do they de- 
scribe their process as compared with the Lake effect 
or the Elmore process; the same agitation or a different 
kind of agitation? 

A. It is of course a totally different agitation and 
is and in the very earliest mention of it they state: 
“Thus a very thorough contact of oil and pulp is ob- 
tained.” That is very distinctly superior of course to 
the possibilities of contact by the slow rotation or slow 
turning of the Elmore process. It rapidly or thorough- 
ly puts the ore in contact with the oil and with the 
product of the air bubbles which become coated, form- 
ing the froth. 

Q. 57. Can you have a demonstration here—that 
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process on a small scale performed, or perform one this, 
afternoon? ; 

A. JI understand that it can be done, and it can be 
demonstrated. Mr. Dosenbach will demonstrate it. 

©. 58. I have asked Mr. Dosenbach to get the ma- 
terial. Wi£ull you describe the demonstration which you 
propose to have him to do for us following the lines of 
this article? 

A. It simply consists in taking a cylindrical—a tall, 
cylindrical vessel approximately of the general shape 
of the percolator shown here and introducing the flow- 
ing pulp and the amount of oil corresponding by weight 
to one of the other of the several percentage figures 
which are given here in experiments 4, 5 and 6, and 
then stopping the mouth of the vessel with a cork, giv- 
ing it a violent agitation and shaking it and almost im- 
mediately we have the appearance of the foam referred 
to by the writers, or an aerated froth. It is instantly 
recognizable as mineral carrying and in other words as 
a stable froth produced by air bubbles coated with min- 
eral sulphides, and at the bottom of the vessel are seen 
the tailings of different color and appearance from the 
mineralized form. 

Q. 59. And to what is the flotation due in this proc- 
ess; what does the buoyancy come from? 

A. What? 

Q. 60. What is it gives the buoyancy to the float in 
this process? 

A. It is entirely due to the air bubbles which are 
produced by reason of violent agitation, and which as I 
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say in the presence of this small amount of oil have a 
selective action and become mineral coated and give us 
therefore a mineralized froth, as it is termed, made up 
of air bubbles with mineral coating and mineral sul- 
phides deposited upon them. 

Q. 61. Have you heard some of the aoe here 
regarding mill operations with quantities of oil running 
upwards of two per cent and higher ?. 

A. I heard what was testified here. 

QO. 62. And will you compare such mill operations 
with the process described, in that particular? | 

A. We have the same elements present, of proced- 
ure, we have the taking of the thin ore pulp, an amount 
of oil which is small and approximates one of the illus- 
trations mentioned by these writers, namely, in experi- 
ment No. 4, and we have the violent agitation brought 
about by the rotating blades of the agitator, and if the 
process was to be intermittent as in a single vessel such 
as we have here in the percolator, the froth would rise 
on stopping the agitation in that vessel. In practice it 
is considered more desirable to carry on the process as 
a continuous process rather than intermittently and in 
that case the froth passes over and is caught in the ad- 
jacent separating box called the spitzkasten over the 
edge of which it flows. 

QO. 63. Now, referring to the operations which have 
been described here and carried out in the mills with 
one per cent and less of oi], will you compare such oper- 
ations with the process described in this article. 

A. With one per cent? 
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QO. 64. Yes, with any quantity down to the minimum 
that has been described or the maximum for that mat- 
ter. Do the remarks you have made apply? 

A. There is no difference in principle whatever. 
The amount of oil can be varied within considerable 
limits, as far as | have observed, and I see no reason 
why, from any knowledge of the matter that I have, it 
should not vary within very considerable limits, and 
form a froth in which the air bubbles and the oil film 
coating and the selected mineral sulphides make up 
the result as the nuneralized form? 

@. 05. Now, test No. 1 doctor, 1f you will just state 
the substances that are to be u@gd in this experiment | 
will get Mr. Dosenbach to come in and help you per- 
form it? 

A. This is as | understand it to be a demonstration 
of experiment No. 5 as described in this article in the 
California Journal of Technology, experiment No. 5, 
taking one-half quantities. Instead of 100 gramms of 
ore treated, we start with 50 gms. of ore and we wet— 
and instead of the 5.3 grams of oil ws use 2.17 T be- 
lieve. The ore is molybdenite sulphife, as is the case 
i the experiment described in this article. 

66. Which is it you are to repeat, No. 5 or No. 4? 

Seeuncdersiand exampie No. 5 is the one we are to 
carry out. 

QO. 67. That is vou have an amount of oil equivalent 
HO 5.37 

A. Yes, but we will divide that in two, this being 
2.65 grams. The oil taken is fuel oil, California fuel 
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oil, 2.65 grams, 150 c.c. of water, that is three times 
the amount of water and about four-tenths of a cubic 
centimeter of concentrated sulphuric acid. 

QO. 68. Now, Mr. Dosenbach is ready. 

MR. WILLIAMS: Is the mesh of the ore given: 
what is the mesh of this ore? 

MR SCOTT: > his experiment says 30 meshee Vic 
ought to know it. Do you know, doctor? 

A. That is what it says here in my memorandum 
was used, 30 mesh. 

MR..WILLIAMS: And of course you will give us 
a specimen so that we may put it through a screen 
analysis. And we arranged at the Wilmington trial 
the way to make these tests was to fix them up and 
divide them equally, not to have something given out 
and said to be something like something that you used. 

MR. SCOTT: All right, we will let you have a 
quantity of that. You may divide it into four parts 
and then you may proceed with what he leaves, to do 
your experiment. 

MR. WILLIAMS: We adopted that in our nine 
weeks’ trial. 

MR. DOSENBACH: I prepared for Mr. Williams 
ahead of time so we can do that. 

MR. WILLIAMS: What temperature of water do 
you expect to lser It seems to be very hot ven 
didn’t tell us. 

A. No. 

MR. WILLIAMS: What temperature do you pro- 


pose to use? 
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A. I don’t know what was used at Wilmington, | 
don’t recall. 

MR. WILLIAMS: Well, there is nothing in there 
about hot water at all? 

i ING): 

MR. KREMER: Drop your thermometer in and 
take it. 

MR. DOSENBACH: 150 cubic centimeters of wat- 
er, doctor. 

MR. WILLIAMS: At what temperature please? 

MR. DOSENBACH: 40 degrees. 

MR. WILLIAMS: Forty degrees C.? 

MR. DOSENBACH: Centigrade. 

MR. WILLIAMS: That is 104° F, is that right, 
doctor ? 

A. I can make the calculation. You are going to 
put the fuel oil in by measure? 

MR. DOSENBACH: Iam going to drop it out. I 
have determined how many drops were equal to 2.65 
grams. That is the best way to handle this. 75 drops. 

(Witness drops 75 drops of oil into the mixture.) 

MR. WILLIAMS: I think it should be noted that 
the amount of oil used is 75 drops? 

A. That is down in the record. 

MR. WILLIAMS: How much acid? 

MR. DOSENBACH: Four-tenths cubic centimeter. 

MR. SCOTT: Let the record show that it was 
shook for fourteen seconds. 

MR. GARRISON: What kind of acid was used? 

MR. DOSENBACH: Concentrated sulphuric acid. 
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Q. 69. MR. SCOTT: Now, doctor. will you de- 
scribe the result of this experiment? 

A. The results of this experiment, using the 
amounts which have been put upon the record and which 
illustrate the fifth experiment on page 37 of the pub- 
lication are that we have produfed a metallized aerated 
froth in which the air bubbles are the direct cause of 
the rising of the mineral and there is practically all of 
the eleinents in that that we have in the class known 
as agitated froths. We have the difference in color 
clearly indicated between the froth layer and the layer 
of gangue. It is clear now that there ts still more in 
the gangue and retreatment would be probably very de- 
sirable and would be ordinarily practiced. We don’t 
lave, imouner words, a clear tatiine as the thine is tan 
the tailings would have to be retreated, but that of 
course 1s current practice as | say, and with such re- 
treatment it looks to me from the indications as almost 
certain we would have an excellent separation. 

Q. 70. You are familiar with the process of flota- 
tion as carried on by most of the large conipanies are 
Soule, icMimiie sy Stiperior anthemic Lian (open: 

A. 1 have st@m it carried on in a large scale im the 
mills of the two companies, the Butte & Superior Com- 
pany and the Utah Copper Conipany at Salt Lake. 

Q. 71. Barring the difference between agitation im a 
tube and bottle and agitation by mechanical agitators, 
bearing that difference in mind, what essential do yon 
find that this operation, carried out in this experiment, 


differs from or resembles the large scale operation? 
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A. It has, as I said before, all of the elements of 
the process that were carried out in the large scale 
operations, remembering that in—that this is a so- 
called intermittent operation that was carried on here. 
stopping. And when the agitation stops the froth has 
to rise in the vessel 1n which the agitation is carried on 
by shaking. [In ordinary practice that 1s different in 
appearance because the agitation is going on continu- 
ously and the froth ts rising at the same time in the 
side vessel, the so-called separating vessel or spitzkas- 
ten and being taken off continuously... That of course 
cannot be carried on with an intermittent operation as 
we have here; but the principle of the two is practically 
the same. 

©. 72. Are you familiar with the bottle test that has 
heen described by the witnesses in the Hyde record 
which is now a part of this case? 

A. I have seen it carried out, and remember the 
fest. 

O. 73. I would like to read the deseription of that 
bottle test to you. 

MR. WILLIAMS: There is one detail; I don't 
know what oil was used in that experiment. I did not 
get a sample of that oil, I think, 

MR SCOLT: J think you got one. 

©. 74. He claimed the oil was a fuel oil, wasn’t it? 

A. IJ heard it stated here that this was a fuel oil. 

MR. KREMER: I am informed that you wer: 
furnished with a sample of that oil; it 1s called Smelter 
Fuel Oil. 
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Q. 75. I would like you to compare this operation 
under the conditions of the California Journal of Tech- 
nology article with the description of this operation 
made by Mr. Chapman, one of the previous witnesses, 
who testified in the Hyde case, page 208: “Q. Did 
vou ever make any tests of the operations set forth in 
the patent in suit by performing those operations in a 
bottle or test tube? 

Poy Yes. 

Q. 76. Will you describe how you did it? 

A. I would take a bottle of the capacity of, say, 
roughly, 100 cubic centimeters, and in it place 20 grams 
of ore and 70 grams of water. To this I would add 
sulphuric acid, equal roughly to 20 pounds of acid to 
the ton of ore. To this I would add oil by the drop 
equivalent to one and a half or two pounds of oil to 
the ton of ore, and agitate vigorously.” That is the 
description of the bottle test which I would like to have 
you compare with the operation just performed in 
COUT, 

A. The principle of the two tests 1s the same—or of 
the two experiments. If the former be carried out we 
have here a slightly larger vessel. This is 250 c.c. 
eraduated vessel, and the other was described as a bot- 
tle containing about 150, but that is an element of no 
importance in effecting the operation. We have the 
corresponding conditions of the ore in a thin pulp with 
the amount of water mentioned and the oil, and some 
form of agitation as we carried it out. 

@. 7/7. Now at a later stage of the trial, doctem 
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when we have our apparatus ready and set up in the 
court room here, can you have repeated for us this 
same operation upon a larger scale? 

ivel expect todo so, lf had not finished the part of 
my answer that I started on this morning, in which I[ 
have spoken of the foam effect found in the prior rec- 
ord, and following this California Journal of Tech- 
nology, | was going to go on and refer to Kirby. 

QO. 78. You may do that, doctor. 

A. Yes. I shall continue that showing the antici- 
pation of the foam claimed in the patent in suit by 
additional citation of priority, if you will turn to the 
Kirby patent, No. 809,959. 

O87 ery, well. 

A. In this Kirby patent we have a violent agitation 
specified, not only in the specifications, but practically 
in all of the claims, with an apparatus that it can be 
shown entrains air. That is, J refer to the rotating 
arms of this apparatus shown in operation in Figure 1, 
and shown in detail of construction in Figure 4; re- 
sulting in the production of an air froth, and as a sup- 
plemental step in the Kirby process, there follows the 
blowing of air or other gas in at the bottom, with a 
gentle agitation to loosen additional trapped mineral 
particles, and throw them to the top for air flotation. 
That feature is again carried out in the patent in suit, 
where there is a supplemental process involving the in- 
troduction of air without the violent agitation, as a 
supplemental step in bringing more of the mineral to 
the surface. In the Kirby process there is produced. 
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as stated in the Kirby patent, a floating scum: a float- 
ing aS carbon concentrate. 

Oecome hat pages? 

A. 1 find this in lines 79 to 88, page 1 of the patent. 
T wall quote: 

“Second in allowing the hydro-carbon coated par- 
“ticles to float to the surface of the mass and render 
the separation substantially complete by gently agitat- 
ing the mass and by injecting gas into the same, and 
preferably, also discharge into the mass fine streams 
of the solution. When the separation is completed, the 
floating hydro-carbon yet? concentrate 1s removed 
tor subsequent treatment. 

There is also described in full detail in Kirby’s pat- 
ent at a subsequent step, the action of a skimming ap- 
pliance, which skims off the floating concentrate. 

Then again we have in the Kirby patent on page 2, 
line 66, the following as illustrating the second step 
of the process: 

“The air bubbles not only do not attach themselves 
directly to the coated particles and then throw them 
to the surface, but the air becomes dissolved in the 
water to its maximum capacity. This dissolved air 
tends again to separate itself from the water and at- 
tach itself in minute globules to the coated particles.” 

We have here almost exactly the explanation of 
the second procedure of the patent in suit, in which, 
air having been dissolved under pressure in the water, 
when the pressure is relieved that air escapes and op- 
erates in the same way to float the particles to the 
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surface, and of course forms more or less of an air 


bubble concentrate—a mineral-covered air bubble con- 


centrate. I consider that in the Kirby patent we have 
therefore an agitation air froth, followed by the sup- 
plemental production of a secondary froth by direct 
aeration, which is very much the counterpart of the 
patent in suit; primary agitation and secondary aera- 
tion. 

©. 81. Upon page 3 of the Kirby patent, No. 809,- 
959, that is page 745 of the volume as my copy is 
numbered—line 37, I see the,statement: “Rotary move- 
ment of the charge lea Xe floating scum of hydro- 
carbon liquid air bubbles and concentrates against the 
curved skimming bar.” etc. What signifiicance do you 
attach to that passage, doctor? 

A. We have there the taking off of an aerated 
froth, which is made up, as stated here, of the hydro- 
carbon liquid, air bubbles and concentrates. That 
means air bubbles coated with hydro-carbon liquid, and 
carrying on their surface a concentrate coating or the 
mineral sulphide coating, which, together, gives us the 
mineralized froth from which the concentrate is ob- 
tained. 

QM. 82. In the patent in suit, No. 835120, the state- 
ment is made that it is by reducing the amount of oil 
below or to a fraction of 1% that this floating froth 
is obtained. Do you know of any patent issued to any 
of the grantees of patent No. 835120, in which any 
statement occurs regarding the amounts of ot] which 
can be used for this same purpose? 
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MR. WILLIAMS: That question is objected to 
because it contains an assumption that is not founded 
on fact. Please quote the language of the patent, and 
do not state something which is not there. 

MR. SCOTT: My question was fair, I think. If 
you will point the particular error I will try and cor- 
rect it. 

MR. WILLIAMS: The beginning of it. 

THE COURT: You are stating something which 
they claim the patent does not contain, so you had bet- 
ter quote that patent. 

(Question withdrawn. ) 

Q. 83. In the patent in suit in the paragraph 
beginning with line 16, page 1, reference occurs to 
a certain Cattermole patent, together with the state- 
ment that in the progress of the Cattermole process 
—‘“an amount of oil varying from 4% to 6% of the 
weight of the metalliferous matter present is agitated 
with an ore pulp so as to form granules—” In 
the following paragraph is this statement: “We 
have found that if the proportions of oily substance 
be considerably reduced, say to a fraction of one peL 
cent. of the ore, granulation ceases to take place, and 
after vigorous agitation there is a tendency on the 
part of the oil-coated metalliferous matter to rise to 
the surface of the pulp and to form a froth or scum.” 
Now, I will ask you, doctor, whether any of the 
three grantees of this patent have, in any other patent 
that you are acquainted with, made any statement in 
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regard to the possibilities of obtaining these froths 
with the quantities of oil greater than one per cent? 
A. I have found statements bearing on this mat- 
ter in United States Patent 835143, issued to Henry 
Sulman, which patent is found on page 419. 

MR. WILLIAMS: That is not the record that 
the court has. r 

Q. 84. Page 749 of the printed record? 

A. Yes. This patent to which I just referred 
’ was applied for a year and a half after the applica- 
tion for the patent in suit, of which the same Henry 
Sulman was one of the alleged inventors. 

QO. 85. How long after did you say, doctor? 

A. It was applied for on October 20th, 1906. 

Q. 86. The figure is poorly printed. Is that 1906? 

MR. WILLIAMS: It was applied for October 20th, 
1905. It was issued in 1906. 

A. Well, then, it was applied for six months after 
the patent in suit; I could not ‘read the figure there. 
That was April 29th and this is May 20th. It was 
applied for some six months later than the patent 
in suit, and by one of the patentees of the patent in 
suit. We find in this patent, 835143, on page 1, line 
53 to 59, the following: 

“The quantity of oil employed is not sufficient to 
cause the flotation of metalliferous matter by the 
buoyancy of the oil, but the quantity may be sufficient 
—say 5% or less on the quantity of the ore—to coat 
the metalliferous particles with‘a thin film of oil.” 
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Now, a mixture under these conditions, and with 
this amount, mixed in a cone mixer—here is that in 
lines 66 and 67: 

“The mixture is agitated in a cone mixer of the 
tikes; And it inay be heated in this cone mixerver 
a separate vessel. The element of heat is an import- 
ant matter in this particular patent. It may be heated 
inthis cone mixer Or im a Ssepardie vessel, andeimc 
result of this treatment was stated, and this amount 
of oil was stated in lines 73 and 76 as follows: 

“A froth or scum rises to the surface. containing 
practically the whole of the metalliferous matter, while 
the gangue remains in the pulp. This froth may be 
skimmed off, or allowed to flow from a spitzkasten.”’ 

Again, in lines 76 to 81, showing that it may be 
skimmed off in the vessel in which it is generated, 
or taken off in a separate vessel or spitzkasten. 

If we turn to the claims’ of this patent No. 835143, 
particularly in the last claim, we have information 
that is important. The last claim of the patent is 
as follows: 

“The herein described process of concentrating ores 
which consists in finely powdering the ore, mixing it 
with water containing less than one per cent. of sul- 
phuric acid, adding a proportion of less than 10% 
oleic acid, agitating the nuxture until the oleic acid has 
come into sufficient contact with the mineral, heating 
the mixture up to boiling point, until the metalliferous 
matter has been raised in a froth to the surface; run- 


ning the mixture over a current of water so that 
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the froth is floated away by the current, while the 
remaining mineral sinks; separating the froth and re- 
moving the oleic acid therefrom by a solvent.” The 
bringing of the mixture up to the boiling point, as 
stated here, is shown to be a vital feature, but we have 
on page I, lines 96 to 100, a statement which some- 
what qualifies that: 

“All the contents of the agitation vessel may be 
heated to the necessary extent which approaches the 
boiling temperature and by cessation of the agitation 
the mineralized froth rises to the surface.” 

Q. 87. In the process of this patent 835,143, I wish 
you would compare what you have just read as to the 
cessation of agitation and the froth rising to the surface 
—compare that with the patent in suit with reference to 
that particular phase of it. Why does the froth rise in 
the process in the patent in suit? 

A. Following agitation; we have that described in 
the patent in suit, beginning line 31: 

“After vigorous agitation there 1s a tendency on the 
part of the oil-coated metalliferous matter to rise to the 
surface of the pulp in the form of a froth or scum.” 

QO. 88. Then in line 89 of the first page of the patent 
in suit? 

A. Wehave the thing again stated: 

“When agitation is stopped a large proportion of the 
mineral present rises to the surface in the form of a. 
froth or scum.”’ 

Q. 89. Then in patent 835,143 we have the statement 
which you just read on page 1, line 99? 
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A. Yes, line 99, 
Q. 90. Read that expression again, will you? 
A. “And on cessation of agitation, the mineralized 
froth rises to the surface.” 
(Recess. ) 


Q. 91. Before we proceed any further, doctor, I did 
not notice whether the court was shown the appearance 
of the top of that froth in the test tube, by taking the 
cork out. 

A. [have observed it. 

©. 92. I would like to have the court look at the top 
of that to see the distinctive appearance. 

THE COURT: What is the distinctive feature? 

MR. SCOTT: It is to compare it with others which 
we will show the court later. I do not know that it is a 
very convenient vessel for the court to see it in. ° 

(Whe court examined the botile or test tube contame 
ine the ore and froth.) 

Q. 93. The froth and tailings are now separated are 
they not, by comparatively clear water, and the tailings 
have practically all settled, haven't they? 

A. They seem to have settled out almost entirely. 

Q. 94. What, if any difference in appearance do you 
notice between the floating froth and the settled tail- 
ings? ; 

A. I helteve | stated before that the froth was of 
such a color as to indicate the presence of mineral sul- 
phides and the presence of mineral sulphides is recog- 
nizable also when you look closely at the froth either 
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from the side or looking down upon it, and of course you 
recognize the froth structure, the air bubbles; they show 
very clearly, and the whole effect of the froth here as 
looked at from above is that of the so-called coated 
armor plated, aerated froth produced by agitation. On 
the other hand the tailings—those which first settle— 
are relatively lighter— notably lighter—and they are 
rather darker as you get to the top. And looking at the 
separated layers, it is evident that the tailings would 
probably have to be reconcentrated to recover from 
them the values which are now remaining in them. 

QO. 95. I think I will ask you next, doctor, to explain 
to the court the process described in the Everson United 
States patent. 

MR. WILLIAMS: Mr. Scott, how long is that 
specimen going to be preserved? 

MR. SCOTT: It depends on the wishes of the court 
and counsel. | 

THE COURT: As far as the court is concerned, 
there is no occasion to preserve it unless some of you 
want it preserved. for some reason. 

MR. WILLIAMS: I was wondering whether it 
would not be better—I don’t want to interrupt the ex-, 
amination, but I was wondering if I had not better make 
a little cross-examination on that now, since this is some- 
thing that is going to be evanescent, here today and 
gone tomorrow. 

MR. SCOTT: I have no objections to your inter- 
rupting the examination. 

COURT: Yes, you ay cross examite. 
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Q. 96. Does not that float look like a magma? 

A. It looks like a magma in some degree. In fact I 
have repeatedly seen aerated froth resembling a magma. 
{do not take the name magma as excluding the presence 
of air. 

Q. 97. What do you take it as indicating? 

A. A magma is different from an emulsion, in that 
it is more of an open type of mixture and allows of the 
sponginess which would be due to the presence of air. 
You frequently see magmas produced after agitation in 
very many operations—what are described as magmas, 
and I have associated it in my mind—the word magma 
—more with a heavy, dense-looking froth, than I have 
associated it with the mere emulsion mixture of liquids. 

QO. 98. A magma is defined as a paste, isn’t it, in the 
Standard Dictionary? . 

A. It is described as a thin paste; that is a definition 
which I heard quoted from a dictionary in the testi- 
mony. 

Q. 99. Although the California Journal of Tech- 
nology says these experiments were carried on with a 
salt solution, you carried them on with a sulphuric acid 
solution ? 

A. Either sulphuric acid or salt; the particular ones 
which are there given with the results, were made with 
salts. 

Q. 100. That is, the experiment that you pretend to 
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repeat was made with a salt solution and you repeat that 
with a sulphuric acid solution? 

MR. SCOTT: I object to the question. There was 
no pretense that this repeated any individual and par- 
ticular operation. The quantities were taken from the 
tabulated statements, and the description was that it 
might be performed with either a salt solution or an 
acid solution, and the witness will make it in any kind 
of solution that counsel wants. 

THE COURT: I think it ought to be made clear on 
the record. The question 1s proper enough. The objec- 
tion will be overruled. 

A. The experiment was carried out with sulphuric 
acid because the general principle of producing the 
foam effect was clearly stated by the writers to be car- 
ried out by them either in an acid solution or in a salt 
solution. The particular experiments which are there 
enumerated in the tables were carried out with salt 
solution, so I did not attempt to make the experiment 
here to carry out anything more than an illustration of 
the principle, and I did not state that we were follow- 
ing literally everything that was stated as to the ex- 
periment cited in that summary. 

©. 101. Then. this experiment was carried out at 
40 degrees Centigrade and 104 degrees F.? 

A. 104, yes. 

Q. 102. And do you find any statement in the Cali- 
fornia Journal of Technology of the use of heat? 

A. No; that is not referred to. 

Q. 103. And isn’t it characteristic of the Elmore 
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process, to which the article refers, that heat was not 
to be used? 

A. ‘Heat is undesirable in the carrying out of the 
Elmore viscous oil effect, yes. 

©. 104. Because it thins the oil? 

me Yes. 

Q. 105. And causes it to drop the mineral ? 

A. There is no point to it in the understanding of 
the principle of violent agitation, and I did not find 
any particular caution with regard to keeping down the 
temperature to a low temperature at all referred to in 
this article. 

Q. 106. In fact you found nothing in the article 
which told you to use heat? 

A. Bearing on that subject. 

Oe 07. And yer voumucedsheat- 

A. It was used as a warm solution—slightly warm, 
yes. : 
©. 108. And [ presume you used it because you had 
LOMsemit © 

A. [don’t think so; [ think it can be done at ordin- 
ary temperature and I think IT have done it at ordinary 
temperature, and | am ready to try it at ordinary tem- 
perature: 

Q. 109. You are ready to try it at ordinary tempera- 
ture and with a salt solution? 

A. Yes, sir. 

MR. WILLIAMS: [ think the experiment is wholly 
irrelevant to be in evidence in this case, if your honor 
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please, since it is shown that he has departed in two 
very important particulars. 

- THE COURT: I thought he was repeating the ex- 
periment. He has nothing to say about that. I thought 
it was experiment No. 5; but at the same time it will 
be allowed in, and it will be a matter of argument. | 
do not understand that you have made any objection. 
You can argue it from your standpoint and they can 
argue it from theirs. You may proceed. 

MR. WILLIAMS: Of course it is in evidence only 
as an interesting experiment. 

0.110. BY MR. SCOTT: Do you find in the Cali- 
fornia Journal of Technology a reference to the pro- 
duction of foam and froth in an acid solution as well as 
in the salt solution? 

Poe Cettainly | did, 

Q. 111. In your previous testimony in which you 
stated that the use of heat was objectionable, were you 
referring to the Elmore lake effect or were you refer- 
ring to the process advised by these investigators, using 
a small amount of oil and violent agitation? 

A. I was referring solely to the lake effect, because 
there the influence of heat has been repeatedly shown to 
be undesirable, because the most viscous oil is there de- 
sirable in the Elmore work, and heat, of course, re- 
duces the viscosity and promotes fluidity of the oil. 

Oye 2) And im the foam or froth effect is it your 
experience that viscosity is necessary? 

A. It makes no such difference, and the slight ad- 
vantage in viscosity of the oil, conducting it at 40° C. 


2832 Minerals Separation, Limited, et al., vs. 
Samuel P. Sadtler 


or taking it at about 22° C., which would be the ordin- 
ary temperature of this room, would not, to my mind, 
make any difference in the agitation process. 

Q. 113. Can you refer to the passage, doctor, in the 
California Journal of Technology that you just men- 
tioned which has reference to the use of the acid solu- 
tion as well as the salt solution? 

A. The two are put exactly together as alternatives 
in the resume under the head of “foam effect.” 

QO. 114. “The foam effect is produced by a violent 
agitation, especially in acid or salt solution.” 

MR. SCOTT: Before passing to the next subject, 
1 would like to wait a moment and have this experiment 
repeated in a salt solution; it might save time, doctor, 
if you are ready—well, they do not seem to be quite 
ready so I might as well proceed. 

Q. 115. You may proceed, doctor, with the discus- 
sion of the Everson patent, and when you get to a con- 
venient stopping place you can have this experiment re- 
peated. It appears on page 607 of the Hyde record. 

THE COURT: The patents that vou are discussing 
anevalltimiutetiyde record? 

MR SCOTE: Practically all ot them. DPhose whica 
are not I will hand to the court separate copies. 

LE Wii. Shall | goin: 

Q. 116. Doctor, I hate to interrupt you again, but 
there was another matter with reference to Patent No. 
835,143 that you were discussing before recess that |] 
would like to ask you about. In the paragraph begin- 
ning at line 15 of Patent 835,143 on the first page, and 
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the following paragraph beginning on line 30, reference 
is made to an application, Serial No. 262,889, and upon 
reference to the patent in suit you will find that that is 
the number of the application for the patent in suit. In 
view of that fact I would like to ask you what signifi- 
cance you find in those two paragraphs beginning at 
lines 15 and 30 of the patent 835,143. 

A. We have clearly shown in the paragraph begin- 
ning line 15 that in the process described in the specifi- 
cations of that serial number there stated, 262,889, 
which I find on examination is the application for the 
patent in suit, 835,120. We have stated there that a 
mineral pulp is agitated with a small proportion of an 
oily substance, such as oleic acid or petrol, or other oils, 
amounting to a fraction of one per cent, until the oil- 
coated metalliferous matter forms into the froth which 
can be separated by flotation. Wuth that is contrasted 
the statement beginning on line 30 in Patent 835,143, 


which is, “It is now found ” The basis of this in- 
dependent discovery— “It is now found that the fine- 
ly powdered ore has been suspended in water, and is 
mixed with a small portion of oily substance, say 5% 
or less—the tendency of which is that the formation of 
the froth containing the mineral matter is considerably 
promoted.’ Greater separation of the mineral matter 
from the gangue is secured. The result thus claimed 
is described: “Substantially all of the metalliferous 
matter is thus raised in the form of a froth.” In line 
74: and “practically the whole of the metalliferous mat- 
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ter 1s raised under these circumstances with 5% of 
oil.” 

Q. 117. Does the statement that the formation of 
the froth containing the oily coated metalliferous mat- 
ter is considerably promoted—does that indicate any 
relation between the process of 835,143 and that of 
835,120 or not? 

A. Well, in patent 835,120 we had a tendency stated 
as the result of certain steps. Here we have a state- 
ment that the formation of froth is considerably pro- 
moted; so that the language is probably no stronger in 
one specification than the other. 

QO. 118. Do you find in No. 835,143 where the float 
is referred to as a froth—do you find any attempt to 
distinguish between the froth formed by the process of 
patent 835,143 and that formed by the process of patent 
835,120, in structure or in efficiency? 

A. We have in this patent 835,143, remaining 
among the claims the statement of the supplementary 
removing of the oil and the mineral after the separa- 
tion has been effected. That is no longer found in the 
patent claims of 835,120, although the file cover indi- 
cates, I believe, that it was contemplated? 

©. 119. The removal of the oil? 

A. The removal of the oil from the concentrate. 

QO. 120. Well, I would like to refer you to the patent 
(mest 6o5)1Z20 enaee 2 lines 3 tore 

A. I see it is not eliminated. I see it also in some 
of the claims of the patent 835,120 and in—in claim 8 


for instance. 
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Q. 121. Just read the part you refer to of claim 8, 
the patent in suit? 

A. There, the supplementary removal of the excess 
is referred to. 

Q. 122. In what words? 

A. “Filtering off the froth and removing the oleic 
acids therefrom by treatment with an alkali.’ We 
have instead of this the use of a solvent taking the acid 
off, in patent 835,143. 

©. 123. Do you find any material difference in de- 
scribing the removal of oil betweén the two patents? 

A. The alkali would be the more active probably 
than the solvent, as a practical matter. 

Q. 124. Well, now, doctor, may I interrupt you once 
more to repeat this experiment, which can be done in 
salt solution at ordinary temperature. 

THE COURT: Mr. Scott, this record you have 
given me, is that from this court to the Circuit Court 
of Appeals? 

MR. SCOTT: The record you have was printed for 
this court; we printed the record in this court as well 
as in the Court of Appeals. We narrated it in the 
court above. 

THE COURT: 1 suppose these same patents were 
taken up to the Supreme Court in the record you have 
indicated to the doctor? 

rae. SCOTT: Yes. 

MR. WILLIAMS: Everything there that has been 
referred to except the California Journal of Technology 
was taken up to the Supreme Court of the United 
States? | 
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MR. SCOTT: Possibly it might expedite matters a 
little if we excuse the doctor and let Mr. Dosenbach 
testify directly as to what he is doing and the tempera- 
ture of the solution and so forth. 

THE COURT: Take your own course, whatever 
seems best to you. 

MR. SCOTT: I think that will be best. It will sim- 
plify the record. Mr. Dosenbach may be recalled for 
the time being and he can tell us what he is doing. 


BEN H. DOSENBACH, recalled in behalf of 
the defendant, testified as follows: 


DIRECT EXAMINASION. 
Pee wii SCOT: 


IT have here a saturated salt solution. The tempera- 
iiiewom this 1S°, | take it, Centigrade, Atter placine 
the thermometer in the salt solution I find that it is 19° 
C. I have now placed into the glass graduate 150 cubic 
centimeters of the salt solution, and I will now add 50 
ems. of the molybdenite ore. 

(7/29) “Oteare using the same ore that vou mced am 
the experiment with the acid solution? 

A. The sanie ore or a sample of the same ore as | 
used it with the sulphuric acid solution. [ will now 
drop in a sample of the same oil as previously used in 
the experiment where sulphuric acid was used, amount- 
ing to 75 drops of oil, this being the same oil as was 
used before, what is known as smelter fuel oil, the 
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amount, 75 drops being equivalent to 2.65 gms. or 5.3 
per cent relative to the ore used. I! will now agitate for 
fourteen seconds. 

MR. GARRISON: What happens if you leave the 
cork in? Does it make any differftle e if you leave the 
cork inP 

A. None at all. After agitating for a period of 14 
seconds a froth is formed of greater volume than that 
which was formed when using sulphuric acid. 

MR. SCOTT: Do you know any reason for the 
greater volume of the froth in the salt solution experi- 
ment? 

A. The reason for that would be due to the salt so- 
lution producing more of a foam or froth éffect, as 
will be noticed by reference to the agitation of the salt 
solution itself, which I am now shaking, and a Gln or 
foam forms on the surface. 

MR. SCOTT: The witness agitated a bottle con- 
taining saturated salt solution and nothing else. 

QO. 73. What was the effect of that agitation upon 
the salt.solution ? 

A. The effect was that a froth was formed on the 
surface. 

Q. 74. And what about the appearance of the water 
itself, beneath the foam? 

A. It ts somewhat dense and cloudy, showing the 
presence of air within the water itself. 

Q. 75. Would that same thing take place if you 
were to shake a dilute solution of sulphuric acid, which 
was used in the first experiment? 
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A. That same thing would not take place. 

QO. 76. And it is to the properties of the salt itself 
then that you attribute the greater volume of froth in 
this second experiment than in the first? 

ldo. 

Q. 77. Does the temperature have anything to do 
with it; the lower temperature in the second experiment 
as compared with the first? 

A. From the results obtained I would say that it 
doesn’t have anything to do with it, the temperature be- 
ing lower with the salt solution produced a more volu- | 
minous froth than that which was produced at 40° 
when the sulphuric acid solution was used. 

QO. 78. Was this a viscous or thin oil that you used? 
This smelter fuel oil, in this experiment? 

A. A viscous oil. 


CROSS-EXAMINATION. 
Pyle oL lA MS: 


X-Q. 79. What kind of salt did you use and what 
proportion in order to obtain a saturated salt solution? 

A. Ordinary- sodium chloride, or common salt, | 
used the proportion as indicated in the California 
Journal of Technology, which is marked on here, in 
order to make up the same proportion. 

X-O. 80. Just for the record what is it; vou say it is 
marked on the bottle? 

A. It is a saturated salt solution having .a specific 
eravity of 1.199 at 15 degrees Centigrade, the specific 
gravity equals 23° Be. 
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R-Q. 81. ‘Mr. Desenbach, you helped Dr. Sadtler in 
that first experiment, performing the real operation 
for him, did you not? 

et did. 

R-Q. 82. Now, will you just state the quantities of 
the different ingredients you used and the time of agi- 
tation, and so forth? 

A. In the experiment where sulphuric acid was 
used, which was the first experiment I performed for 
Dr. Sadtler, J used 150 c.c. of water at a temperature 
of 40° C. I next added 50 gms. of molybdenite ore 
and next added 75 drops of fuel oil, equivalent to 2.65 
gms. or 5.3 per cent relative to the ore used. I next 
added four-tenths of a cubic centimeter of sulphuric 
acid. I then agitated this total mixture for a period of 
fourteen seconds upon which a mineral froth was 
formed, being about one and a quarter inch to one and 
a half inches in thickness. 

R-Q. 83. You had previously determined, I presume, 
that the 75. drops of that particular oil amounted to 
Z03 gms? 

A. I had previously weighed out 75 drops from the 
same beaker. 

R-O. 84. What was your purpose in dropping it out 
by drops instead of measuring it and pouring it in? 

A. The oil being viscous I could not determine just 
how much J used had I poured it out. 
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R-Q. 85. You mean it would stick to the measuring 
vessel and you could not pour out the quantity you 
measured? 

A. It would stick to the measuring vessel or any 
pipette or burette [ may have used. 

R-Q. 86. The method by drops you adopted for ac- 
curacy? 

Peel have: 


RE-CROSS EXAMINATION, 
BY MRe WHEE TANS: 


RX-Q. 87. In regard to the mesh of the molybdenite 
ore. I do not think we have that there stated? 

A. That was crushed through 30 mesh. 

RX-O. 88. Crushed to 30 mesh? 

A. Through 30 mesh. 

RX-QO. 89. Did vou make a screen analysis of it? 

A. Ihave no screen analysis of this particular ore, 
Mr. Willams, other than I sent it to the laboratory to 
have it crushed through 30 mesh. 

RX-Q. 90. And I do not believe the ore has been 
described. Can you describe it with any certainty? 

A. Well, I can describe the ore as being a molyb- 
denite ore containing about two per cent Mo So, molyb- 
denum sulphide, and about four or a little more than 
four per cent of iron, determined as ferrous oxide. 

RX-Q. 91. That is ferrous oxide. 

A. That is ferrous oxide, and the balance—I can 
supply you with an analysis of it if you so desire, but J 
have it with me, and that is the best of my recollection. 
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RX-Q. 92. Let us have the analysis later? 

A. I will. 

MR. SCOTT: I would like the record to show that 
samples of ore and oil used in the last two experiments 
were furnished to counsel for the plaintiff, and that a 
sample of the salt solution will be furnished to them if 
they so desire. 

MR. WILLIAMS: It has been furnished. 

MR. SCOTT: Anda sample of the salt solution. 


DR. SADTLER resumed the stand for further 
DIRECT EXAMINATION. 
mY MR. SCOTT: 


Q. 125. Referring again to patent 835,143, and the 
patent in suit, | would ask your attention to the mech- 
anism described and illustrated for carrying out the 
processes and ask you to compare these mechanisms? 

A. We have in the single page illustration, 835,143. 
shown exactly the same form of cylindrical mixing 
vessel with the cone mixer indicated as the form of agi- 
tating apparatus. In this patent 835,143 it will be re- 
membered that the statement was made that the froth 
may be removed from the liquid by skimming or in any 
usual way or the frothing portion may be separated 
from the remainder of the pulp by causing this to flow 
through a spitzkasten, or the like, so that we have the 
skimming following the usage of the agitator as one 
described method or the allowing of the contents dur- 
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ing agitation to flow into a spitzkasten—into spitzkas- 
tens where they come to rest and where the froth raises. 

Q. 126. You have referred to the two patents con- 
taining illustrations of the same cylindrical mixer? 

A. Yes, and the same form of agitating apparatus. 

Q. 127. Do you notice any difference at all in the 
apparatus illustrated in these two patents? 

A. What is that? 

Q. 128. Can you point out any difference at all be- 
tween the apparatus illustrated in the two patents? 

A. JI am not able to see that there is any difference 
in the illustration of the apparatus. 

Q. 129. Now, doctor, if you will proceed and give 
us a description of the Everson patent, and explain it? 

MR. WILLIAMS: Page 607, your honor of the 
record which you have, 257 in the Miami record. 

A. The selective activity of oil for mineral was 
known prior to the time of Mrs. Everson, having been 
indicated in the patent of Haynes, but the patent of 
Haynes did not present the agitation procedure in any 
way that could be regarded as satisfactory, and there- 
fore I have not cited the Haynes patent as prior art, 
strictly speaking. It was acknowledged by Dr. Lieb- 
mann, one of the experts for the plaintiff, that Haynes 
disclosed the selective action of oil, and then followed 
the next step, the disclosure of the Everson patent and 
I will begin, because we have in the Everson patent 
therefore the knowledge already existing of the selec- 
tive action of oil which is stated here, and she describes 
what she considers to be the action of the acid or acid 
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salt solution. On page 1 of the Everson patent we find 
therefore: ‘The discovery which forms the basis of 
my invention is that metals and metallic substances in 
a comminuted state will unite with compounds of fats 
or oils and acids, and that such compounds will not 
unite with comminuted quartz or other rocky gangue. 
The essential feature of the method which constitutes 
my invention, therefore, consists in commingling with 
pulverized ore a fat or an oil, either animal, mineral or 
vegetable, or a fatty constituent or acid of an animal 
or vegetable fat or oil, or any constituent of a mineral 
oil, together with an acid, either mineral or vegetable 
or a soluble neutral or acid salt, for the purpose of ef- 
fecting a union of the free metal or metallic portfon of 
the ore with such admixed minera!, whereby the same 
may be retained in the subsequent separation of the 
quartz or other rock therefrom by washing or other 
suitable means.” That is a broad statement of the in- 
vention. There is a great deal of statement then with 
regard to different types of ores which she has tried 
and which she has operated on, and an enumeration of 
a number of oils, mineral and animal, and vegetable, 
which she has also tried, and an enumeration of the 
acids which she has used, and that feature of her dis- 
covery which uses the oil for selective action in the 
presence of an acid or an acid salt. These are enumer- 
ated. And then have upon page 2 of the patent the 
first example of Everson, which, as I indicated in my 
classification of processes is an exainple of a bringing 
together by the influence of oil, of metallic particles, 
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aud a washing away of gangue, in that respect some- 
what like the prior process or patent of Haynes, and is 
the essential principle involved, in the Cattermole gran- 
ular agglutination from which the gangue is washed 
away. But if we direct our attention to the question of 
priority of invention in the matter of agitation, we 
turn to the second example of Everson which we find 
on page 2 of the patent also beginning, lines 75: “When 
petroleum or a constituent thereof is used the oil should 
desirably be first mixed with the ore, then water added 
containing a suitable amount of free acid, or a soluble 
neutral or acid salt, the quantity of water being ample 
for the washing-out operation, which is to follow, and 
the quantity of acid sufficient to cut the sand away from 
the otherwise cohering mass. In the case of petroleum 
or its constituents parfafine oil, one or two fluid drams 
of acid to one gallon of water is sufficient for this pur- 
pose. The petroleum which [ have used was 30° 
Baume, and [ have found three fluid drams of ow 
abundant for properly moistening two ounces of heavy 
ore, or in the ratio of about a barrel of oil to the ton 
of ore; the amount being, of course, variable with the 
relative bulkiness of the ore.” | would desire to say 


here that the proportion of oil relative—weight—rela- 
tive to the ore as used by Everson in the second experi- 
ment has been variously stated. I think there has been 
a variety or form of calculation used, probably, and | 
desire to say in that connection that it is perfectly easy 
to get an exact figure as to the percentage of oil that 


was used by Everson in this second example. The 
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weight relative to the ore being, of course, dependent 
upon the gravity of the oil used. In other words, for a 
definite gravity of petroleum as mentioned you can fig- 
ure out absolutely what the per cent of oil is by weight 
relative to the ore. I have figured that out, taking the 
data that are here given by Everson, and assuming that 
the oil was, as stated, 30° Be. The exact amount of oil 
relative by weight to the ore is 17 per cent. Under 
these circumstances—I have then performed—of course 
it must be remembered that in line 75 we have stated. 
“Petroleum or constituents thereof”, which allows us 
to use petroleum in the form of a paraffine oil, as stated, 
or a kerosene fraction, 1f such are found practicable in 
handling with a particular ore, either can be used under 
the terms of this definition of Everson. Now, if we 
use a kerosene of about 40° Be., which is relatively a 
heavy kerosene, because kerosene starts with about 40° 
if 
you start with a kerosene of a 40° Be., the per cent of 


Be., and many kerosenes are much lower than that 


oil by weight on the ore would be much less than 17. 

Q. 130. About how much less? 

A. I haven’t figured it out on 40°. I meant to do 
so, but I haven’t done it. I will do so and give you the 
figures exactly. The former calculation I probably 
better state, so as to make it perfectly clear that the 
figure is accurately determinable. We have stated 
there three fluid drams of oil. for two ounces. That 
means ounces avoirdupois, of heavy ore. Now, if we 
muitiply these figures by eight we can work the fluid 
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drams into fluid ounces and we can work the two 
ounces avoirdupois of the ore into exactly one pound av. 
of the ore. Therefore we now have three fluid ounces 
for every one pound avd. If we multiply by two thou- 
sand we would have 6,000 fluid ounces or 46.8 gallons, 
American gallons, to one ton of ore, a ton of 2,000 
pounds. Now comes the weight of the oil of 30° Be., 
which has a specific gravity at the temperature ordin- 
arily taken of 60° F., of .875. One gallon of liquid of 
specific gravity .875, would weigh 7.27 pounds av. That 
is based on the weight cof a gallon of water which is 
unity, of course, in specific gravity. At the same tem- 
perature that would give us 7.27 pounds as the weight 
of a gallon of liquid of this specific gravity. Now we 
have stated that we have by the calculation 46.8 gallons 
which would therefore weigh 340 pounds. Therefore 
we have a weight of oil of 340 pounds, a ton of ore of 
2,000 pounds, 17 per cent. And the same can, of 
course, be stated equally for any other quantity of oil. 
This is the second example then of Everson. 

THE WITNESS: The patent continues: 

“In the use of petroleum, or of a liquid constituent 
thereof, like paraffine oil, the condition of the concen- 
trated mass is more liquid than when a vegetable oi] 
and animal oil or a fatty constituent thereof is used, 
and a somewhat different means or method should be 
employed for removing the sand. In practice, the con- 
centrate, after further agitation of the mass and de- 
tachment of the sand, will in this case be preferably re- 
moved by means of a constant overflow of water from 
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a washing-out vessel, by which overflow the concentrate 
will be floated off.” 

First step, the agitation of the mass. Second step, 
the detachment of the sand. Then, following that 
statement: 

“The devices and methods now well known in wet 
separation of ores will be suited to this part of the 
operation, bearing in mind that the sands and minerals 
are merely transposed, or their relative positions are 
reversed, because the sand is heavier than the mixture 
of mineral, oil and acid. A proper selection of devices 
for this purpose will be apparent to those skilled in the 
wet separation of ores.” 

That is all we have as to the carrying out of the 
operation for the removal of the concentrate. The 
after discussion is as to the treatment of the concen- 
trate. 

I would also note that Everson practically makes a 
third example on page 3 of the patent, line 17. 

“Tt is also not essential to my invention that the acid 
or salt employed with a vegetable oil be added to the 
oil before the incorporation of the oi] with the ore, as 
it is entirely practicable, at least in most, and possibly 
in all cases, to first mix such oil with the ore and there- 
after add the acid, as set forth in the use of petroleum.” 

I said we have a first example, which is of the type 
of agglutination of the mineral particles and oil, and 
the washing out of the various minerals from the 
gangue. We have a second and a third example which 
contemplate mixing the oil and the ore before thinning 
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out and as the statement is made here, that it can be 
done, as set forth in this in the use of petroleum, we 
may assume that the agitation also is to be considered 
as a feature of the third example, as well as of the 
second, 

Q. 131. What can you say, doctor, as to this sugges- 
tion of Mrs. Everson’s that a proper selection of the 
devices for this purpose will be apparent to those skilled 
in wet separation of ores,’ which occurs on line 111, 
page 2 of the patent? 

A. I consider that that refers to the use of the agi- 
tating apparatus, and to the use of the flowing off ap- 
paratus of the type that 1s commonly now known as the 
Spitzkasten type. It was at that time possible to find 
forms of apparatus for agitation and for the flowing 
off feature following the agitation, and the saving of 
the froth. 

Q. 132. Do you know any instance of apparatus of 
that character being known and used prior to August, 
1886, the date of this Everson patent? 

Pe ics: 

Oo 133. Or wrior to 1S85, the date ot the vappiea- 
tion for it? 

A. I have two patents that [ will refer to first. The 
first of these patents is this patent No. 266,219, dated 
October 17th, 1882) Whis, of course, is im a ditteremt 
art and is a patent for a piece of apparatus to be used 
in an entirely different connection, but the only point 
that is important here is the question as to whether we 
had aerating and agitating apparatus of a kind suit- 
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able to be used for the purpose to which Everson al- 
luded. Here in this patent, which 1s for a churn, the 
following statement of its results in line 57 to 59, re- 
ferring to the construction of a rotating apparatus— 
the object of these channels is to aerate thé milk and 
the cream, as the machine is turned.” We have here 
clearly enough an aeration in connection with rapid 
agitation shown there. In other words, we have a form 
of apparatus there for aerating in connection with agi- 
tation, and that is of course what is to be done if we 
are to produce an aerated froth. 
Pine SeCOlT.  loter this patent im evidence. 


Patent offered in evidence marked Defendant’s 
Exhibit No. 48. 


MR. WILLIAMS: It ought to be noted on the rec- 
ord that this patent is given as an example as appar- 
atus for the concentrating of ores, and we find that this 
device was a churn for churning cream into butter. 

THE COURT: I was just thinking that our moth- 
ers egg beaters at the same date would have done the 
same thing. 

Dae aii S>.  iedid not bring in everything 
that could be thought of; I merely said it was an aerat- 
ing and agitating machine. 

pei eeOURT: lt is a torm of apparatus tha: 
might perform the same purpose, so T will admit it. 


Copy of patent 266,219 admitted in evidence, 
marked Defendant's Exhibit No. 48. 
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THE WITNESS: The second apparatus is a churn 
also, but the possibilities are still more clearly indicated. 
Patent No. 306,441, I. J. Sullivan, October 14th, 1884, 
and I call attention there to the statement at the bot- 
tom of page 1. 

“IT make the parallel parts of each dasher close to- 
gether, so that the air is sucked down between them by 
the rapid rotary motion of the circular part, and thus 
the entire cream is aerated. This process of distribut- 
ing air through the cream is assisted by the perfora- 
tions by which I have obtained butter in two min- 
utes, and herein is one of the great advantages of my 
invention.” 

I call attention also to the fact that the single claim 
of the patent specifies aeration. He says “and close 
together, the better to agitate and force air into the 
cream, substantially as set forth and described, for the 
‘ purpose set forth.” 

This still more clearly indicates a type of aerating 
and agitating apparatus than the other. Those are two 
citations from an entirely different industry, but bear- 
ing on this question of concentration and agitation. 

THE COURT: The quick concentration of milk 
into butter. 

Min SOCOM aeaiter this iecond patent in evidence. 


Patent 306,441 admitted in evidence without ob- 
jection, marked Defendant’s Iexhibit No. 49. 


Whereupon further hearing was adjourned un- 
til Tuesday, April 24, 10 a. m. 
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SAMUEL P. SADTLER resumed the stand for 
further 


DIRECT EXAMINATION. 
mY MR. SCOTT: 


Q. 134. Doctor, I think last night when the court 
adjourned you were giving a description of some kind — 
of apparatus which you considered suitable for the 
Everson process, and in existence at the time the Ever- 
son invention was made. If you have not finished your 
answer, you may continue? 

A. I cited two forms of apparatus, both taken from 
what might be called the dairy industry. I will next 
cite an apparatus which is already of record, namely, 
the extract from the treatise on the chemistry of the 
manufacture of soaps and candles, which was intro- 
duced by Dr. Byrne to illustrate a form of apparatus 
which was capable of entraining air by means of rapid 
agitation, (page 402 of the original Hyde record). We 
have an illustration there of the apparatus, and the 
description is the description of the class of soaps which 
are made by the aid of this apparatus. The heading is 
“Floptant Soaps.” “Under this title are designated 
those soaps which, when in a state of paste, are batted 
or inflated with air, by which means its buoyancy be- 
comes such that the soap floats in water.” And after 
describing the material from which these soaps are 
made and the process of preparation, we have in the 
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last part of the description: ‘When the mass is in 
perfect fusion it is agitated with a twirling fan, figures 
54 and 55, until it froths and foams to the top of the 
vessel.” 

I consider this apparatus as a form of apparatus 
which is perfectly adapted to the process of aeration in 
connection with agitation. If.a soap in the form of 
paste could be inflated with air by agitation, it is ob- 
vious that the relatively thinner, floating pulp, admixed 
with oil, could be aerated by the same form of appar- 
atus, by the use of agitation, which is of course capable 
of being done by power as well as by hind. That is 
the third illustration of the apparatus adapted for aera- 
tion by means of agitation, which results in the produc- 
tion of an acrated froth under these conditions. 

The fourth illustration in the prior art goes to an- 
other industry. In the purifying of linseed oil it is 
necessary to carry on a purifying step in which the 
crude oil is to be aerated with a view of causing the 
separation of impurities, and I find in a book which 
was published in 1882 (Die trocknenden Oele, by Louis 
Edgar Andes, published in Braunsweig, 1882), and 
which [ have bound and which has been in my posses- 
sion in my library since 1883, a description of the ap- 


* 


paratus known as the ‘cataract’ machine, and photo- 
graphs have been made, illustrations have been made 
of the apparatus, that is, a page showing the apparatus 
together with a title page of the book, and I will trans- 
late and put in Enelish, therefore, the description. The 


description begins on the preceding page, on page 37, 


Butte ¢& Superior Mining Company. 2853 
Samuel P. Sadtler 


and is continued on page 38, where this figure is given, 
at the top of the page, where reference is made to the 
entraining of air. But I will read the whole descrip- 
tion: 

“The cataract machine built by the stock com- 
pany for the manufacture of machines and the oil 
industry at Barell, in the Grand Duchy of Oldenberg 
appears specially adapted over all other machines 
of like character used for the rapid purification oi 
oil, to displace them in use, and the same therefore 
deserves entrance into all varnish and lacquer estab- 
lishments. Figure 6, on the following page shows 
a vertical section through the machine. The oil to be 
purified is filled into the iron cylindrical vessel up to 
a certain mark. On turning the rotating wheel F, 
the blades, F1, are moved in rapid rotation. The oil 
rises in consequence of the action of centrifugal force 
on the walls of the vessel and is then thrown by the 
baffles, kk, and a ring lying above and is thrown 
together into the middle. The oil therefore makes a 
circuit and during this circuit there is so intensive a 
mixing and so powerful an agitation, and thereby so 
intimate a bringing in contact with the atmospheric air 
as can be obtained by no other machine and can be 
accomplished in no other way. Therefore this machine 
adapts itself very well to the purifying of oil; and m 
addition to that can also be used for the mixing of 
yarnish or lacquer with colors. The stock company 
above named builds this ‘cataract machine’ of from 


twenty to four hundred liters capacity, and such a 
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machine of one hundred to one hundred twenty-tive 
liters capacity with iron vessel and rotating cover, to- 
gether with the large driving wheel for hand use costs 
SoUriatks w.0.b. Barcel lvarver Gracies sancmacs 
livered, provided for power driving by means of pul- 
leys.”’ 

That is the description and the apparatus shows 
very clearly that we have there a powerful agitation, 
that agitation especially adapted for the entraining of 
air because of the construction shown, that is, the up- 
right baffles and the rotating ring which serves also 
as a horizontal baffle, and, as described in the account, 
the oil thrown first to the side by centrifugal power 
is then deflected and thrown in by reason of the hori- 
7Omalepariie and that action of the vertical aitle: 
and, as stated in the description; the oi] makes a com- 
plete circuit and thereby entrains the air and is brought 
in most complete contact with atmospheric air. This 
is adapted for the carrying out of aeration by agita- 
tion and we will show the Everson process with the 
aid of it. 

MR. WILLIAMS: You said agitation by aeration. 
You did not mean that; vou meant aeration by agita- 
tion. 

A. | meant it the other way. 

VR VW EIAs. |ast chance ii yourplease: 

MR, SCOTT: It thére is no objection to im 
photographic copy instead of offering the whole book 
{ would like to offer the photographic copics of the 


pages. 
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MR. WILLIAMS: I think you ought to include 
the previous page which has the greater part of the 
description. : 

Pine SCOT; 1 wall add that to it, the preceding 
page. 

Q. 135. MR. WILLIAMS: This book, you say, 
has been in your library. Is it, so far as you know, 
a book of general circulation? 

A. This book was got by me, together with other 
books on these technical industrial subjects, from a 
bookseller in Germany and undoubtedly it has gone 
into general circulation in the linseed oil industry. It 
it by a standard author, quite well recognized, whose 
works have been translated into English and are well 
known to everybody connected with the linseed oil and 
varnish industry. Andes is the name of the author. 
I had it within a year after it was published. 

MR. WILLIAMS: In view of the obvious irrelev- 
ancy I certainly shall make no further objection. 

MR. SCOTT: I have offered the photographic 
copies to which I take it there is no objection if | file 
the additional page. 

The. photographic copies of two pages of the 
book were marked defendant’s Exhibit 50. 

oo. et SCOTT: On page 2, of the Hyer 
son patent, at the paragraph beginning with line 93 
meterence is made to the use of petroleum or of the 
liquid constituents thereof like paraffine oil. JI think 
vou referred to that passage yesterday. but I do not 
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know that you discussed it in full, the nature of the 
oils that are indicated by the language | have just 
quoted. 

A. Ihad not finished my prior art apparatus. 

©, 137. You hadnt? i thought that was ile agi 
thing you had. Well, postpone that question, then. 

I come now to the prior art apparatus to be 
found in the metallurgical industry, and 1 have a copy 
of Ure’s Dictionary of Arts and Manufactures and 
Mines, published in 1860, in which we have forms of 
rotating blade agitators, and in which we have forms 
of separating boxes or spitzkasten, both of which 
forms of apparatus are of interest in connection with 
the descriptions in the Everson patent. The first of 
the rotating apparatus were designed for other pur- 
poses, but are entirely adaptable to the purpose which 
we have in mind at the moment, which is the rapid 
rotation with entraining of air by means of rotating 
blades. On page 356 is shown such a form of ap- 
paratus, figure 1419. There it is used for other pur- 
poses, and it has a cap, but with that cap removed it 
would be perfectly adaptable for the purpose of aera- 
tion, having blades rotating very analogous to the 
forms of apparatus we have in mind. This illustration 
is found on page 356 of Ure’s dictionary, volume 3, 
figure 1419. The illustrations of the separating boxes 
known as spitzkasten are found on page 332 of the 
same volume. 


Q. 138. Give the number of the figure please? 
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A. Figures 1379 and 1380, and on page 335, figure 
1385. There we have a combination of spitzkasten 
boxes operated together just as is shown in some of 
the illustrations of the-patent in connection with this 
formation of aerated froth and collecting the same 
and separation from the gangue material. 

Q. 139. Is that all you wish to refer to, doctor? 

A. That is all I wish to refer to. 

© 140. Then poimt to the court the different 
illustrations before we pass on, the pictures are so small! 
vou can put the book on the edge of the desk’ 

A. Very well. The one illustration is of the rota- 
ting blade apparatus, and the other two are of the 
separating boxes. . 

Q. 141. THE COURT: Well, this is simply for 
the purpose of showing that at the time of this in- 
vention— 

MR. SCOTT: The patent was in 1885. 

THE COURT: At the time of that patent there 
were such appliances? 

Mee. SGOTT: «That is the object. 

ee eCOURT: i vhave no doubt you can find 
such things in different branches of the art. 

et NESS: Tlis is all aetalitPeical 

© 142 (HE COWRT: Theehenistry part of it. 
! suppose? 

we es, Sir. 

Q. 143. MR. SCOTT: Did vou state who that 
dictionary was published by? 


Pee ures dictionary, eclited by Robert, Hunt. Whis 
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is already the fifth edition of Ure’s dictionary, pub- 
lished in 1860. 

Q. 144. You have no reproduction of those views‘ 

pee o. 1 haven't. 

MR. SCOTT: We will have them prepared and 
offer them later. 

MR. WILLIAMS: You did not state what purpose 
iiey were wsed Tors 

THE WITNESS: These were used for metal- 
lurgical purposes, not exactly as they would be used 
for the purpose referred to in the patent, but are en- 
. tirely adaptable for those, by reason of their construc- 
tion. 

Q. 145. MR. SCOTT: Are they agitating mechan- 
isms ? 

A. | am referring particularly to the agitating 
mechanisms. 

Q. 146. What are they described there for, agita- 
tion or for what purpose? 

A. This was employed for the excluding of the 
fine refuse and slime ore by rapid rotation, as it is 
stated. 

QO. 147. What are the spitz boxes that you re- 
ferred) tOumsecmmron : 

A. They were used for what might be called classi- 
fying the ore according to the different grades of 
fineness. 

Q. 148. Does that complete your discussion of the 


apparatus ? 
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P. 2859, L. 3, insert “ and refer to the great chemist of 
sixteenth century ” after “ Century ” 


on the Metallurgical Art, first published in 1556, 361 
years ago, and I have one of the illustrations of this 
work of Agricola now for the first time, ] believe, in 
coinplete English form of translation, and this illus- 
tration shows me very clearly the exact form of rotat- 
ing paddle adapted for use for agitation with entraining 
of air—exactly the form that is used in a number of 
pieces of apparatus which we are using at the pres- 
ent time, and the apparatus is described here—here 
are the upright axles, and the large rotating one, and 
the paddles and this was primarily of the year 1556, 
and appears in the English translation of Agricola’s 
Metallurgical Art, which has been issued by Herbert 
Clark Hoover in 1912. 

MR. WILLIAMS: Where is the original book? 

THE WITNESS: The original book is on the 
table. 

QO. 149. MR. WILLIAMS: Do you remember the 
. page? 

Pee) 299 is the page. 

Q. 150. When was this book published? 

A. Itis dated on the front page. 

MR. SCOTT: 1912. We are quite unable to prove 
the fact that this book was originally printed in 1556. 

MR. WILLIAMS: You could call Mr. Hoover, 
couldn’t you? — 


acuia > WOTK 


the 
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MR. SCOTT: Mr. Hoover could not prove it 
either. It is a book that exists only in museums and 
on collector’s shelves; it being a well known fact we 
thought possibly you would stipulate the date of Agri- 
cola. 

MR. WILLIAMS: It is quite evident, your honor, 
that it 1s not capable of proof and there is no proof 
as it stands, as to the publication prior to our invention, 
and I have not read the article. It is a very interesting 
picture. [ am not prepared to say whether we will 
let it in without objection or not, but we will give that 
matter consideration. 

THE COURT: I remember in the Hyde case you 
went back to Herodotus. . 

MR. WILLIAMS: Yes, sir. (haushter) 

MR. SCOTT: I[f I remember correctly, you tailed 
to prove the date of Herodotus’s birth also. 

MR. WILLIAMS: | will look at the book. I will 
move to strike if out after J read it if | think neces- 
sary. 

MR. SCOTT: You can take the book home with 
you. | . 
THE COURT: Do you offer this exhibit? 

MR. SCOTT: Yes, sir, | offer the photograph 
ot the illustration from the work of Agricola. 

THE COURT: It will be admitted tentatively. 


Photograph from work of Agricola admitted in 
evidence and marked DEFENDANT’S EXHIBIT 
No. 51. 
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THE WITNESS: That completes my statement 
on that subject. 

(iol Reterrino to this iverson patent, line 93, 
page 2, will you explain a little more fully the character 
of the oils that are indicated by the expression “‘petrol- 
eum or a liquid constituent thereof, like paraffine oil.” 

A. We have that same expression—we have that 
form of expression in two places; in line 75 also: 
“When petroleum or a constituent thereof is used,” 
indicating that Mrs. Everson contemplated the use of 
any petroleum fraction that would be found adapted 
for the purpose. We have it also in line 93: “In 
the use of petroleum or liquid constituent thereof,” 
and she takes the case of paraffine oil as one of those 
liquid constituents of petroleum. I gave in the discus- 
sion ofthis patent yesterday the calculation that if 
you take the petroleum which she used, and herein re- 
ferred to specifically as used in the particular experi- 
ment mentioned, an oil of 30° Be., and as stated: here 
there was 17 per cent by weight of the ore taken. | 
also said that 1f you took a lighter fraction or a con- 
stituent of petroleum of lighter gravity, the weight 
would reckon out as less than that; for instance, if 
you took -+0° Be., which is about the heaviest gravity 
of the very heaviest kerosene, which is frequently 
called paraffin, and in England is called paraffin oil 
—the calculation comes out differently. The actual 
specific gravity corresponding with the figure 40° 
Be. is .8235, and calculating the weight of a gallon 
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of oil or liquid of that gravity, and calculating from 
that the percentage on to a ton of ore, you get 15.9 per 
cent instead of 17. Of course there are kerosenes which 
run from 40 Be. up to 54 and 55 and more. I can 
readily substantiate that by reference to standard 
works on petroleum recently issued of the highest auth- 
ority, as to what are the gravities of ,;ommercial kero- 
sene oil as made from different types of crude oil; it 
would range from 40 to 58 gravity. 

MR. WILLIAMS: 1 move to strike that out because 
we are not concerned with what kind of a kerosene are 
made today, but only with the kinds of kerosene that 
were mace in) 1686. 

THE COURT? Well) it may be illustrative, Os 
course the court knows and we all know that there 
is a time in this case to which the evidence must re- 
late, but it may be illustrative. He has a right to dis- 
cuss the art of today and contrast it with what it was 
then, without it perhaps being so very material to this 
issue. The motion will be denied. If it is not entitled 
to any consideration, the court will give it none in 
making up its decision. 

Plaintiff excepted. 

QO. 152. MR. SCOTT: Doctor, you may explain 
the expression? 

A. I will say that I know of my own knowledge 
what kerosene was in 1885. 

Q. 153. Then you may state, if you will, what 
kerosene was in 1885, and other petroleum constitu- 
ents as referred to here? 
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A. Kerosene in 1885 as I was acquainted with it— 
it practically all was made from Pennsylvania oil— 
it ranged considerably above 50° Be. in gravity; dis- 
tinctly above. 

QO. 154. Did you expiain this Baume scale of liquids 
lighter than water, such as these oils that you are 
speaking of, as to the numbers indicating the Baume 
degree increases, the substance is heavier or lighter? 

A. As the numbers increase the subjdance is lighter. 

QO. 155. That is, 50° oil is lighter than 40° oil? 

A. Yes. The ordinary gasolene which is sold to- 
day is ordinarily 62° Be.; a very light gasoline may be 
up to 80° Be., and the extremely volatile material which 
is now being made on a large scale from casing head 
gas by pressure and chilling runs up to 90° Be., which 
is very, very light. Then we go down to the range of 
sO° Be. in kerosene oils, or a little over, and we get 
down below that to 30° Be. and lower than that for 
lubricating oils. 

Q. 156. Was there any difference in the amount 
of volatile constituent in kerosene in 1885 and today? 

A. No, not that I am aware of. The same range 
is found in crude oils now as it was then. 

Q. 157. I meant in the manufacture of kerosene as 
a finished product; I think you call it flash point— 
was its flash point higher or lower than it is now? 

A. The grading of kerosene by means of a flash 
point was in current use at that time, and they were 
carefully brought within a space range by the exclu- 
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sion of their volatile portions, so as to conform to the 
legal fire test or flash test. 

Q. 158. [ would like to refer you, doctor, to two 
newspaper articles that are in evidence in the Hyde 
case; they have become known in this suit as the Fryer 
Hill publication and the Criley-Everson publication, and 
if you will explain to the court the nature of the dis- 
closure of the process? 

A. The Fryer Hill publication appeared in Oc- 
tober, 1889 in the Daily Herald Democrat of Lead- 
ville, Colorado, and is headed: “‘An Important Inven- 
tion.” After referring to the particular ores which 
are important to be treated, we find the following state- 
ments in regard to this process or invention: 

“The first unimportant means of testing the new 
system having proven so incontestably the correctness 
of the theory, other larger and more capable means 
have been employed. The whole system of concentra- 
tion appears to be based upon the recognized affinity 
of the lighter forms of sulphuret in silver ores for oil. 
Petroleum is the oil now being used for the purpose by 
the parties having these experiments in charge, and 
appears from its density to possess the requisite adhes- 
iveness to effect the result desired. The ore is first 
crushed and rolled to such a degree of fineness as 
to enable it to pass through a 40 mesh screen, and 
while dry is thoroughly mixed with oil, after which) it 
is placed in a circular tank or receiver, through the 


center of which runs a rotating hollow iube. To the 
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bottom of this tube is attached on two opposite sides 
a couple of fans, the lower edges of which are unevenly 
cut, in order to send in the revolution the lighter par- 
ticles of the ore and the oil mixed to the outer sides 
of the drum or cylinder. This hollow rotating tube—" 
ide COURT: This is already im the record? 

Mik, SCOTT: This is already in the record. 

Wee "COURT: (xiomt see any mecessily of the 
doctor reading it; it is in there. Any comment he 
wants to make— 

Te WAIPNESS: | wail) then proceed with the 
comments. | 

THE COURT: jt is already in the record; we have 
it before us. 

A. (Continuing): [ would call particular attention 
to that portion of the account which begins: “The 
action of the revolving tube” which is the tenth line, 
“the action of the revoiving tube, the fans and the in- 
rected acidulated steani causes the lighter portions of 
the mineral bearing oi] to float to a point just above 
ie Center of the receiver, where there are suspended 
two semicircular doors which, when the ot] has passed 
above them, Jaden with its precious. freight, are raised 
and the superfluous water allowed to drain through 
sight perforations in the bottom of the semi-circular 
doors, after which the mineral-laden oil is carefully re- 


9 


moved to settling tanks’ and so on—That is not ma- 
terial. Now [ desire to comment on it in this way. 


We have described there a form of apparatus involv- 


a 
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ing rapid agitation and involving at the same time aera- 
tion. The conditions are to be recalled, that is we have 
this revolving tube with fans and injected acidulated 
steam. Under this condition there is no doubt but what 
we have the conditions for the aeration of the mixture 
and the production of the froth. If the froth rises and 
the construction of the apparatus—I should say, before 
going on farther the semi-circular doors as first in 
position act as baffles. They hang vertically; they 
interrupt the rotary motion of the flowing pulp and 
undoubtedly act in the entraining of air and in that 
way we get the result which is noted. When the 
froth has formed, which is of course mineral-bearing 
froth under this condition, these doors are to be raised. 
Now, I want to make some comment on that latter 
portion, then, of the operation. The language describ- 
ing the results of the operation of the Everson pro- 
cess, as here given in the Fryer Hill publication, and 
the action of the revolving tube, the fans and injected 
acidulated steam, it is stated cause “the lighter portion 
of the mineral-charged oil to float,’ and then, as 
stated before, that is taken off. Now, in the first place, 
there are no lighter portions of a layer of petroleum 
oil, such oil as is used here, if we consider the ques- 
tion of oil only, as petroleum oils do not stratify in 
layers of unequal gravity. But if the oil were thor- 
oughly aerated, as is indicated by the reference just 
preceding, by the action of a revolving tube, the fans 
and the injected acidulated steam, then the aerated 
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layer, or air froth, would be lighter than either any 
excess oil or water, and would float, as stated in the 
account of the results obtained. J] desire to emphasize 
that fact, that it is impossible to consider that expres- 
sion “the lighter portion of the mineral-charged oil,” 
to refer to an oil layer, because oil don’t stratify. In 
the second place, the use of the word “‘float’’ here 
used is understood when one considers the production 
of an aerated air and oil froth, and has no proper 
ieaning if we simply suppose that an oil layer of the 
compact Elmore type is to be understood as the layer 
which is taken off. The word “float” indicates that 
we have a mass of aerated, mineralized material, or 
“bubbles,” in other words, coated. 

In the third place, the reference to this lighter por- 
tion which floats to the top as the “mineral-laden” 
shows it to have been an air froth, mineral-laden, 
because of the selective action of the oil and the agita- 
tion used. An un-aerated layer of compact oil, like 
that used in the Elmore process, would carry the min- 
eral particles in the lower layers rather than in the 
upper layers, as has been noted by various ones of the 
plaintiff’s expert witnesses as well as by counsel in dis- 
cussing the Elmore layer, and overioading of that EI- 
more layer with mineral particles. 

In the fourth place, drainage away from a froth 
“through the slight perforations in the bottoms of these 
semi-circular doors” is easy and practical, whereas 
drainage of the water from a compact oil layer by the 
means indicated would be very difficult to effect, as 
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the oil would pass out largely with the water through 
the perforations in the doors. And in the fifth place, 
nuneral particles from the lower strata of the assumed 
compact oi] laver would speedily clog the “‘slight per- 
forations” in the semi-circular doors; or, if they passed 
through would make it impossible to get clean tailings. 
As the ore is stated to have been a silicious one, the 
tailings would have been very light colored and the 
contamination would at once be apparent. | conclude. 
therefore, if, as stated in this Fryer Hill publication. 
the “lighter portions of the mtmeral-charged oil” float 
off, it 1s because a froth has formed which becomes 
“mineral-charged.” That seems to me to be the clear 
interpretation of these words. 

Ons? ‘Vow have an apparatusm@et the character 
described here, doctor? 

A. That apparatus has heen constructed and was 
shown in the Aliami case, an apparatus constructed as 
neariy as might be according to the description given 
in the Fryer Hill publication, and tt will be shown here 
as illustrative of the [Everson process. 

€. 160. le will be shown here and operated as soon 
ts it is ready? 

a Yee 

oy 161. Have you considered this Criley and Ever- 
son publication appearing on page 740 of the Flyde 
record ? 

A. Inthe Criley and Everson publication, in which 


we have of course the direct association with the name 


